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Lawrence J. Polidori v. Commissioner, TC Memo 1996-514 , Code Sec(s) 61; 446.
LAWRENCE J. POLIDORI. Case Information: [pg. 96-3716] Code Sec(s): Docket: Date Issued: Judge: Tax Year(s): Disposition: Cites: 61; 446 Dkt. No. 1902- 95. 11/19/1996. Opinion by Wright, J. Years 1980, 1981, 1982, 1983, 1984, 1985, 1986. Decision for Taxpayer in part and for Commissioner in part. TC Memo 1996-514, RIA TC Memo P 96514, 72 CCH TCM 1297.HEADNOTE1. Unreported income-unexplained bank deposits-proof. IRS's determination that dentist had unreported income from 66 deposits he made to Bahamian bank accounts was upheld where taxpayer didn't show nontaxable source for the deposits. Taxpayer's testimony that deposits derived from his liquidation of real estate and other assets didn't prove he had ample resources to make the deposits: taxpayer didn't explain peculiar pattern of small deposits, and didn't trace real estate proceeds to any deposit or particular year.
Reference(s):  4465.69(45) ;  615.047(5) Code Sec. 61; Code Sec. 446 2. Fraud penalties-burden of proof. Fraud penalties weren't upheld against dentist who had income from unreported deposits to Bahamian bank accounts for years IRS didn't prove underpayments: IRS couldn't rely on taxpayer's failure to show nontaxable source for the deposits as proof of underpayments. But, penalties were upheld for other years: underpayments were proved; and taxpayer's failure to report substantial interest income for 7 years, to report accounts on Schedules B, or to inform his accountant thereof, showed fraud. And alleged belief that interest wasn't reportable until physically retrieved wasn't plausible. Reference(s):  66,535.14(10) ;  66,535.12(20) Former Code Sec. 6653 3. Tax Court-evidence-relevance. Plea agreement of taxpayer convicted of filing false tax returns was admissible in Tax Court case regarding his liability for civil fraud penalty for earlier tax years: agreement was relevant where taxpayer's tax evasion scheme began in earlier years and continued through years at issue in criminal case. Reference(s):  74,536.1436(30) 4. Substantial understatement penalties-proof. Substantial understatement penalties were upheld against dentist who had income from unreported deposits to Bahamian bank accounts, to extent applicable after Tax Court Rule 155 computations: taxpayer didn't show substantial authority for or adequately disclose his position. Reference(s):  66,615.01(10) Former Code Sec. 6661 5. Limitations periods on assessments-fraud exception-proof. Limitations period didn't bar assessments against dentist who had income from unreported deposits to Bahamian bank accounts for years that IRS proved fraud against taxpayer; but assessments were time-barred for years for which IRS failed to prove fraudulent underpayments. Reference(s):  65,015.13(45) Code Sec. 6501

Syllabus Official Report Counsel
Sherwin C. Peltin, for petitioner.
J. Paul Knap, for respondent. WRIGHT, Judge:

MEMORANDUM FINDINGS OF FACT AND OPINION
Respondent determined deficiencies in and additions to petitioner's Federal income tax as follows: 1 [pg. 96-3717] Additions to Tax ------------------------------Year Deficiency Sec. 6661 Sec. 6653(b) --------------------------------------------------------------------1980 $113,469 -$64,650 1981 39,563 -28,150 1982 40,360 $10,090 25,125 1983 19,561 4,890 9,781 1984 19,286 4,822 9,643 1985 41,813 10,453 20,907 1986 21,143 5,286 12,907 --------------------------------------------------------------------After concessions, the issues for decision are: ((1)) Whether certain deposits to a foreign bank account constitute unreported income to petitioner. We hold that they do. ((2)) Whether petitioner is liable for additions to tax for fraud under section 6653(b) for 1980 and 1981, under section 6653(b)(1) and (2) for 1982 through 1985, and under section 6653(b)(1)(A) and (B) for 1986. With respect to taxable years 1980 through 1984, we hold that he is. With respect to taxable years 1985 and 1986, we hold that he is not. ((3)) Whether petitioner is liable for the addition to tax under section 6661 for a substantial understatement in income tax for taxable years 1982, 1983, 1984, 1985, and 1986. To the extent provided for herein, we hold that he is. ((4)) Whether the period of limitations has expired for assessment and collection of the deficiencies in and additions to petitioner's Federal income tax for any year at issue. With respect to taxable years 1980 through 1984, we hold that it has not. With respect to taxable years 1985 and 1986, we hold that it has.FINDINGS OF FACTSome of the facts have been stipulated and are so found. The stipulation of facts and attached exhibits are incorporated herein. At the time the petition was filed, petitioner resided in Ozona, Florida.
Petitioner and his former spouse 2 were husband and wife throughout the years at issue. They filed joint Federal individual income tax returns for taxable years 1980, 1981, 1982, 1983, 1984, and 1985. Despite being married, petitioner filed his 1986 Federal individual income tax return using the filing status of "head of household." Petitioner was a practicing dentist throughout the years at issue. During that period, both he and his former spouse were co-owners of a foreign bank account (the foreign account) located in the Bahamas. From time to time, petitioner opened subsidiary accounts within the foreign account for various investment purposes. Neither petitioner nor his former spouse made withdrawals from the foreign account prior to 1986. 3 On September 1986, petitioner opened a second foreign account with the same Bahamian bank. Unlike the first foreign account, however, petitioner was the sole owner of this second account. The first foreign account was closed in November 1986. 4 During the years at issue, petitioner made 66 deposits to the foreign account. Many intra-account transfers were also made. The aggregate annual deposits to the foreign account were as follows: [pg. 96-3718] Year ---1980 1981 1982 1983 1984 1985 1986 Number of Deposits -----------------6 15 17 10 5 12 1 Amount Deposited ---------------$202,000 42,031 52,016 24,205 17,695 51,484 1,096
More specifically, individual deposits to the foreign account were as follows: 5 Taxable Year 1980 Deposits -------2/12/80 $ 20,000.00 10,000.00 80,000.00 12,000.00 70,000.00 10,000.00 total Taxable Year 1981 Date ---Deposits ---------$202,000.00

Date ---6/4/80 6/23/80 6/30/80 7/14/80 11/24/80 ----------
5/28/81 6/9/81 6/29/81 7/14/81 7/22/81 8/x/81 8/21/81 8/31/81 9/3/81 9/15/81 9/23/81 9/29/81 11/19/81 11/30/81 --------Taxable Year 1982 Date ---2/26/82 3/11/82 4/7/82 5/12/82 6/16/82 6/22/82 7/27/82 8/18/82 10/5/82 10/15/82 10/18/82 11/18/82 11/19/82 12/15/82 12/15/82 12/30/82 ---------Taxable Year 1983 Date ---3/8/83
5/20/81 1,500.00 3,874.00 2,425.00 2,300.00 2,400.00 12,505.23 800.00 2,300.00 1,300.00 1,400.00 1,000.00 3,473.xx 1,300.00 1,453.60 total Deposits -------2/17/82 2,103.40 1,000.00 2,138.40 3,649.00 1,000.00 1,500.00 1,225.00 6,700.00 5,500.00 3,000.00 2,000.00 3,500.00 6,500.00 3,000.00 3,200.00 2,800.00 total Deposits -------1/5/83 2,500.00
$ 4,000.00
$42,031.xx
$3,200.00
$52,015.80
$2,000.00

6/8/83 x/x/83 x/x/83 x/x/83 x/x/83 11/x/83 11/x/83 ---------

5/31/83 1,500.00 3,395.00 2,000.00 4,110.00 3,300.00 3,000.00 2,900.00
2,400.00
total $27,105.00 <1> <1> The parties stipulated that deposits to the foreign account in 1983 totaled $24,205, but a review of the account records indicates that their stipulation failed to account for the $2,900 deposit on 11/x/83. Taxable Year 1984 Date Deposits ----------4/19/84 $ 2,393.00 4/30/84 2,915.20 5/30/84 4,069.30 6/1x/84 2,717.70 9/5/84 5,600.00 ---------total $17,695.20 Taxable Year 1985 Date Deposits ----------1/x/85 $ 9,340.50 2/x/85 1,049.00 2/x/85 998.25 2/x/85 931.00 x/x/85 3,428.42 5/3/85 3,388.55 5/24/85 3,183.60 7/1/85 4,517.50 11/14/85 1,235.80 11/14/85 4,444.37 12/12/85 17,289.57 12/12/85 1,677.40 ---------total $51,483.96 Taxable Year 1986 Date Deposits -----------
4/2/86 --------total
$1096.00 $1096.00
The account records indicate that most of the 66 deposit transactions involved the deposit of multiple checks. During the years at issue, the foreign account earned the following amounts of interest: Year --------------1980 33,286 33,594 24,408 30,539 48,621 36,886 Interest Earned $ 7,503

---1981 1982 1983 1984 1985 1986
In 1980, petitioner also realized a short- term capital gain in the amount of $13,117.23 from assets contained in the foreign account. Petitioner used a professional accountant to prepare his tax returns for each year at issue. He did not, however, provide the accountant with information pertaining to the existence of the foreign account. Consequently, the accountant did not include, and petitioner did not report on his returns for any taxable year at issue, either the interest earned on the foreign account or the short-term capital gain realized in 1980. 6 Petitioner reported the following amounts of gross income for the taxable years at issue: Year ---1981 1982 1983 1984 1985 1986 -----------1980 70,185 60,665 57,343 104,827 55,367 66,994 $77,539 Gross Income
The tax returns petitioner filed for each taxable year at issue include a Schedule B. Each Schedule B specifically inquires as to whether petitioner maintained a foreign bank account at any time during the corresponding taxable year. 7 Instructions contained on each Schedule B require the answer to this inquiry to be indicated by marking a box labeled either "Yes" or "No." Petitioner left the blocks corresponding to this inquiry blank on his returns for each taxable year at issue, except years 1984 and
1985. With respect to taxable years 1984 and 1985, petitioner explicitly indicated on each Schedule B that he did not maintain a foreign bank account at any time during the year. On October 5, 1992, petitioner, in accordance with a plea agreement, pleaded guilty to and was convicted of filing false individual income tax returns for taxable years 1985 and 1990, in violation of section 7206(1). Count one of the plea agreement reads as follows: [pg. 96-3721] That on or about April 15, 1986, in the State and Eastern District of Wisconsin, [Petitioner] the defendant herein, who, during the calendar year 1985, was a resident of Franksville, Wisconsin, did willfully make and subscribe a joint federal income tax return (Form 1040) on behalf of himself and his then-wife Fern Polidori, for the calendar year 1985, which return was verified by a written declaration that it was made under the penalties of perjury, and was filed with the Internal Revenue Service, which return the defendant did not believe to be true and correct as to every material matter in the following respects: (1) The defendant falsely indicated on the return that he did not have any financial accounts in foreign countries during 1985, whereas, in fact, as the defendant well knew, he and his then- wife had an account at the Swiss Bank Corporation (Overseas) Ltd., located in Nassau, Bahamas, in which, at various times during 1985, he had deposits exceeding $500,000; (2) The defendant falsely indicated on the return that he and his then-wife had total income during the year 1985 of only $55,367.43, whereas, as the defendant well knew, he and his wife had total income substantially in excess of the amount stated because the defendant and his wife had earned substantial additional income during 1985 on their deposits at the Swiss Bank Corporation (Overseas) Ltd., Nassau, Bahamas, which income was not reported on the return; and (3) The defendant falsely indicated on the return that he and his then-wife had interest income during 1985 of only $450.76, whereas, as the defendant well knew, he and his wife had interest income in excess of the amount stated. All in violation of Title 26, United States Code, Section 7206(1). Respondent determined that petitioner fraudulently omitted from income the interest on the foreign bank accounts for each taxable year at issue. She also determined that petitioner made the 66 deposits to the foreign account using unreported income, and that petitioner failed to report the short-term capital gain realized in 1980. Respondent thereafter issued the notice of deficiency, reflecting those determinations, on November 4, 1994.
OPINIONPetitioner concedes that he failed to report gross income from both the interest earned on the foreign account and the short-term capital gain that he realized in 1980. He maintains, however, that respondent
is precluded from assessment and collection of the deficiencies in and additions to tax determined in the notice of deficiency because the statute of limitations has expired for each year at issue. Respondent disagrees, contending that each limitations period remains open because Petitioner filed fraudulent tax returns for the corresponding taxable years. Respondent further maintains that petitioner has not established a nontaxable source for the 66 deposits that he made to the foreign account, and, as a result, such deposits constitute unreported income taxable to him. Petitioner disagrees and contends that he has established a nontaxable source for the deposits at issue. For reasons discussed herein, we conclude that, except as to taxable years 1985 and 1986, the statute of limitations does not preclude assessment and collection of the deficiencies in and additions to tax determined by respondent. We further conclude that petitioner has failed to establish a nontaxable source for the 66 deposits that he made to the foreign account.

Issue 1. Bank Deposits
Bank deposits are prima facie evidence of income, and petitioner must show that the funds deposited into the foreign account were not obtained from a taxable source. Rule 142(a); Tokarski v. Commissioner, 87 T.C. 74, 77 (1986). In order to satisfy his burden, petitioner contends that he had ample resources from the liquida- [pg. 96-3722] tion of real estate and other assets to provide the funds needed to make the deposits at issue. He contends that a sale of 4 real properties in 1979, a receipt of several periodic installment and balloon payments, the collection of a mortgage, and a real property sale in 1984 provided him with the means needed to make the 66 deposits at issue. He then contends that this "clearly credible evidence" satisfies his burden and shifts the burden of coming forward to respondent. We disagree. Apparently, petitioner fails to appreciate the extent of his burden of proof; moreover, he has fallen far short in his attempt to shift the burden of coming forward to respondent. Petitioner has indeed presented the Court with evidence suggesting that he possessed the financial resources needed to make the 66 deposits at issue. However, despite his alleged ability to make said deposits, petitioner has not convinced the Court that the deposits were made using proceeds that he received from the real estate transactions he cites. Petitioner has simply identified a possible source of funds from which the deposits at issue may have been made. Yet merely identifying a possible source of funds does not satisfy petitioner's burden. In order to refute respondent's determination, petitioner must establish that the bank deposits at issue were made from a nontaxable source of funds. Rule 142(a); Reaves v. Commissioner, (1958) , affd. 31 T.C. 690, 718 28 T.C.295 F.2d 336 [8 AFTR 2d 5619] (5th Cir. 1961); Romer v. Commissioner,
1228, 1244 (1957). Petitioner's testimony about his having made the deposits at issue using proceeds that he received from various real estate transactions is questionable, and we reject it as such. Although petitioner's testimony was not contradicted at trial, this Court is not required to accept a taxpayer's uncontradicted testimony if
we find such testimony improbable, unreasonable, or questionable. Lovell & Hart, Inc. v. Commissioner, 456 F.2d 145, 148 [29 AFTR 2d 72-640] (6th Cir. 1972), affg. Memo TC]; MacGuire v. Commissioner, affg. T.C. Memo. 1970-335 [70,335 PH
450 F.2d 1239, 1244 [28 AFTR 2d 5911] (5th Cir. 1971),
T.C. Memo. 1970-89 [70,089 PH Memo TC]; see also Tokarski v. Commissioner, supra.
Furthermore, the size and frequency of the deposits at issue render petitioner's argument suspect. Of the 66 total deposits, 53, or 80 percent, were for less than $5,000; 34 were for less than $3,000. Additionally, most deposits consisted of multiple checks. This means that the denominations of the checks used to make the deposits were less than the amounts indicated in the account records as being the total amount of each transaction. 8 Petitioner has not attempted to explain this peculiar pattern of predominantly small deposits. While it is conceivable that petitioner deposited the proceeds that he allegedly received from the real estate transactions into some unidentified account, and then periodically deposited checks drawn against that account into the foreign account, we hesitate to reach this conclusion because petitioner has neither argued nor proved it. It is equally conceivable that the deposits at issue were made using a source of funds wholly unrelated to the transactions petitioner cites. All that is certain is that (1) several real estate transactions occurred during the years at issue, and (2) 66 predominantly small deposits were made throughout the course of the 7- year period before the Court. Nothing in the record, however, other than petitioner's self- serving testimony, links these facts. While the exhibits petitioner relies upon may in fact indicate his financial ability to make the deposits at issue, they do not indicate, or even remotely suggest, that such deposits were made using proceeds derived from the transactions described in those exhibits. By not attempting to trace the subject proceeds to a single deposit, or even a particular year, petitioner has left a hole in his argument. Tracing the proceeds from the underlying transactions to the deposits at issue should not have been a difficult task for petitioner to accomplish. Canceled checks and past bank statements might have been persuasive evidence in this regard. Petitioner's failure to provide corroborative evidence presumably in his control [pg. 96-3723] weighs against him. Tokarski v. Commissioner, supra; Wichita Terminal Elevator Co. v. Commissioner, 162 F.2d 513 [35 AFTR 1487] (10th Cir. 1947). Having rejected petitioner's questionable testimony, and given his failure to explain the size and frequency of the deposits at issue, as well as his failure to trace the proceeds derived from the real estate transactions to such deposits, we conclude that petitioner has not established that respondent's determination is erroneous. Accordingly, we resolve this issue in favor of respondent. 6 T.C. 1158 (1946), affd.

Issue 2. Additions to Tax Under Section 6653(b)
Respondent contends that petitioner is liable for the addition to tax for civil fraud under section 6653(b) for 1980 and 1981, under section 6653(b)(1) and (2) for 1982, 1983, 1984, and 1985, and under section6653(b)(1)(A) and (B) for 1986. Specifically, respondent contends that petitioner fraudulently omitted the interest earned on the foreign account from income for each taxable year at issue. In contrast, petitioner maintains that his failure to report the interest was not fraudulent, but rather the result of his failure to appreciate the income tax reporting requirements governing interest earned on foreign accounts. Respondent bears the burden of proving fraud by clear and convincing evidence. Sec. 7454(a); Rule 142(b). The burden that respondent bears in proving fraud under section 6653(b) or section 6501(c)(1) is one and the same. Estate of Temple v. Commissioner, 67 T.C. 143, 159-160 (1976). Respondent
must establish that petitioner underpaid his taxes for each taxable year at issue and that some part of that underpayment was due to petitioner's intent to conceal, mislead, or otherwise prevent the collection of such taxes. Parks v. Commissioner, T.C. 640, 642 (1983). Fraud is defined as an intentional wrongdoing designed to evade tax believed to be owing, effectuated by conduct designed to conceal, mislead, or otherwise prevent the collection of such tax. Webb v. Commissioner, 394 F.2d 366, 377 [21 AFTR 2d 1150] (5th Cir. 1968), affg. T.C. Memo. 1966-81 94 T.C. 654, 660-661 (1990); Hebrank v. Commissioner, 81

[66,081 PH Memo TC]; Mitchell v. Commissioner, revg.
118 F.2d 308, 310 [26 AFTR 684] (5th Cir. 1941), 69 T.C. 391 (1977); McGee v.
40 B.T.A. 424 (1939); Estate of Pittard v. Commissioner, 61 T.C. 249, 256 (1973), affd.
Commissioner,

519 F.2d 1121 [36 AFTR 2d 75-5888] (5th Cir.
1975). The issue of fraud presents a factual question which must be decided on the basis of an examination of all evidence contained in the record. Mensik v. Commissioner, AFTR 2d 611] (7th Cir. 1964), affg. (1971); Stratton v. Commissioner, 328 F.2d 147 [13 56 T.C. 213, 224

37 T.C. 703 (1962); Stone v. Commissioner, 54 T.C. 255, 284, modified

54 T.C. 1351 (1970). Fraud is
never presumed; it must be established by independent evidence of fraudulent intent. Beaver v. Commissioner, 55 T.C. 85 (1970). Fraud may be proved by circumstantial evidence and inferences
drawn from the record because direct proof of the taxpayer's intent is rarely available. Spies v. United States, 317 U.S. 492 [30 AFTR 378] (1943); Rowlee v. Commissioner, 79 T.C. 995 (1982), affd. 80 T.C. 1111 (1983);

Stephenson v. Commissioner, Cir. 1984).

748 F.2d 331 [55 AFTR 2d 85-313] (6th
Fraudulent intent may be inferred from a pattern of conduct. Spies v. United States, supra at 499. A pattern of consistent underreporting of income, especially when accompanied by other circumstances showing an intent to conceal, justifies the inference of fraud. See Holland v. United States, 121, 137 [46 AFTR 943] (1954); Otsuki v. Commissioner, 53 T.C. 96 (1969). 348 U.S.

Understatement of Income Tax
In order for respondent to prove fraud with respect to the taxable years at issue, she must establish by clear and convincing evidence that an underpayment of tax exists with respect to such taxable years. Parks v. Commissioner, supra; Hebrank v. Commissioner, supra. In establishing the existence of an underpayment, however, respondent cannot rely on a taxpayer's failure to overcome the normal presumption of [pg. 96-3724] correctness attributed to the notice of deficiency. Otsuki v. commissioner, 53 T.C. 96, 106 (1969). In general, for purposes of section 6653(b), the term "underpayment" has the same meaning as the term "deficiency," as that term is defined in section 6211(a). Sec. 6653(c)(1). We find that respondent has satisfied this prong of her burden with respect to taxable years 1980 through 1984. Respondent, however, has not satisfied her burden with respect to the existence of an underpayment for taxable years 1985 and 1986. As to taxable years 1980 through 1983, petitioner's stipulation that he failed to report gross income from interest on the foreign bank accounts during those years establishes that an underpayment exists with respect to each of those years. As to taxable years 1984, 1985, and 1986, however, respondent has conceded that petitioner is entitled to deductions for charitable contributions in the amounts of $25,132.24, $64,982.70, and $65,352.00, respectively. Accordingly, we address those years in turn. With respect to taxable year 1984, an underpayment of tax exists because the amount of unreported interest income conceded by petitioner exceeds the amount of the additional charitable deduction conceded by respondent. With respect to taxable year 1985, respondent has not carried her burden in establishing the existence of an underpayment. Respondent cannot rely on petitioner's failure to establish a nontaxable source for the bank deposits discussed earlier in this opinion in order to satisfy her burden. Otsuki v. Commissioner, supra. Instead, if the bank deposits are to be considered in determining whether an underpayment exists, respondent must establish by clear and convincing evidence that such deposits were unreported income. She has not done so. Hence, in determining whether an underpayment exists, the bank deposits may not be considered. Therefore, because the amount of the additional charitable deduction conceded by respondent for taxable year 1985 exceeds the unreported interest income conceded by petitioner for that year, we find that respondent has not established by clear and convincing evidence that an underpayment exists for taxable year 1985. Respondent has also failed to establish the existence of an underpayment for taxable year 1986. As is the case for taxable year 1985, and for the same reasons, the bank deposits cannot be considered when determining whether an underpayment exists for taxable year 1986. Accordingly, because the amount of the additional charitable deduction conceded by respondent for taxable year 1986 exceeds the unreported interest income conceded by petitioner for that year, we find that respondent has not established by clear and convincing evidence that an underpayment exists for taxable year 1986.Fraudulent IntentAfter establishing the existence of an underpayment, the second prong of respondent's burden requires that she establish that some part of that underpayment was due to petitioner's intent to conceal, mislead, or otherwise prevent the collection of such taxes. Parks v. Commissioner, supra; Hebrank v. Commissioner, supra. Over the years, courts have developed a nonexclusive list of factors that demonstrate fraudulent intent. These badges of fraud include: (1) Understating income, (2) maintaining inadequate records, (3) failing to file tax returns, (4) implausible or inconsistent explanations of behavior, (5) concealment of income or assets, (6) failing to cooperate with tax authorities, (7) engaging in illegal activities, (8) an intent to mislead which may be inferred from a pattern of conduct, (9) lack of credibility of the taxpayer's testimony, (10) filing false documents, and (11) dealing in cash. See Douge v. Commissioner, 899 F.2d 164, 168 [65 AFTR 2d 90-738] (2d Cir. 1990); Bradford. v. Commissioner, T.C. Memo. 1984-601
796 F.2d 303, 307-308 [58 AFTR 2d 86-5532] (9th Cir. 1986), affg. [84,601 PH Memo TC]; Webb v. Commissioner, affg.
394 F.2d 366 [21 AFTR 2d 1150] (5th Cir.1968), 91 T.C. 874, 910

T.C. Memo. 1966-81 [66,081 PH Memo TC]; Recklitis v. Commissioner,
(1988). Although no single factor is necessarily sufficient to establish fraud, the combination of a number of factors constitutes persuasive evidence. Solomon v. Commissioner, 1461 [53 AFTR 2d 84-1276] (6th Cir. 1984), affg. per curiam Memo TC]; Beaver v. Commissioner, 732 F.2d 1459, [pg. 96-3725]

T.C. Memo. 1982- 603 [82,603 PH

55 T.C. 85, 93 (1970). Some conduct and evidence can be
classified under more than one factor. The sophistication, education, and intelligence of the taxpayer are relevant to this determination. Niedringhaus v. Commissioner, these indicia of fraud are present in this case. 99 T.C. 202, 211 (1992). Several of

1. Petitioner's Sophistication and Experience.
The sophistication and experience of a taxpayer are relevant in determining whether fraud exists. Id.; see also Plunkett v. Commissioner, 465 F.2d 299, 303 [30 AFTR 2d 72-5122] (7th Cir. 1972), affg. 19 T.C. 631, 635 (1952). This 422 F.2d 340 [25 AFTR 2dT.C. Memo. 1970-274 [70,274 PH Memo TC]; Iley v. Commissioner, includes the taxpayer's educational background. Simms v. Commissioner, 70- 630] (4th Cir. 1970), affg.

T.C. Memo. 1968-298 [68,298 PH Memo TC]. Here, petitioner is an
intelligent, educated man. In addition to practicing dentistry during the years at issue, petitioner was significantly involved in the real estate market, leasing and selling various properties. Moreover, the account statements for petitioner's foreign bank account indicate that he was an active investor in securities, specifically U.S. Treasury Bills. Having observed petitioner at trial and considering the record,
we cannot accept his claim of naivete. It is unlikely that petitioner, as a result of his failure to report the foreign interest income, would not have realized his income tax liabilities were consistently and substantially underreported for each year at issue.

2. Consistent and Substantial Understatements of Income.
Consistent and substantial understatements of income may be strong evidence of fraud. Marcus v. Commissioner, 70 T.C. 562, 577 (1978), affd. without published opinion 621 F.2d 439 (5th Cir.(1980). Moreover, a pattern of consistent underreporting of income, when accompanied by other circumstances indicating an intent to conceal income, justifies the inference of fraud. Holland v. United States, 348 U.S. 121, 137 [46 AFTR 943] (1954).
This case involves a 7-year period during which petitioner failed to-report interest earned on his foreign bank account. Moreover, the amount of unreported income for each year at issue is substantial in comparison with the amount of gross income petitioner reported for such years. The following table illustrates the omitted interest income as a percentage of petitioner's reported gross income: Percentage of Income --------------------1980 9.68<1> 1981 47.43 1982 55.38 1983 42.56 1984 29.13 1985 87.82 1986 55.06 <1> Petitioner also did not report a short-term capital gain of $13,117,23 in 1980. The figure in the table above does not include the omitted short-term gain. ---Such failure to report substantial amounts of income over a number of years is effective evidence of fraud. Marcus v. Commissioner, supra. Petitioner's failure to report the interest income also presents a consistent pattern from which an inference of fraud may be drawn. Holland v. United States, supra. Year

3. Implausible or Inconsistent Explanations of Behavior.
Implausible or inconsistent explanations of behavior may be a badge of fraud. Bradford v. Commissioner, supra. Petitioner testified that he did not report the interest earned on the foreign account because he believed that such income was [pg. 96-3726] not reportable until it was physically received, instead of merely being credited to his account. It was because of this belief, petitioner further testified, that he didnot inform his accountant about the foreign account or the interest earned thereon. This explanation is implausible, and, in light of petitioner's sophistication, we find it to be without merit. Furthermore, this explanation is particularly difficult to accept in light of petitioner's testimony regarding interest income that he received from domestic sources. Although petitioner testified that he could not recall what he believed to be the proper tax treatment of domestic interest income during the years at issue, petitioner testified that he relied on his accountant to treat such interest properly when preparing his returns. It seems inconsistent to us that petitioner would rely on his accountant to treat his domestic interest income properly while at the same time preventing his accountant from providing similar treatment to his foreign interest income.

4. Concealment of Income or Assets.
The concealment of income or assets is an indicium of fraud. Bradford v. Commissioner, supra at 307-308. Petitioner created and maintained an interest bearing foreign bank account to which he made numerous deposits during the years at issue. When petitioner filed his tax returns for taxable years 1980, 1981, 1982, 1983, and 1986, he concealed the existence and content of that account by leaving blank that portion of each Schedule B which specifically inquired as to the existence of such assets. Similarly, when he filed his tax returns for taxable years 1984 and 1985, petitioner concealed the existence and content of the foreign account by explicitly stating on each Schedule B that he did not maintain a foreign account during the taxable year. Through these representations, petitioner concealed the interest earned on the foreign account. Such concealment is evidence of fraud. Bradford v. Commissioner, 303 [58 AFTR 2d 86-5532] (9th Cir. 1986). Additionally, petitioner concealed the existence of the foreign account from his accountant. Concealment of information from an accountant is evidence of fraud. Korecky v. Commissioner, 1569 [57 AFTR 2d 86-839] (11th Cir. 1986), affg. 781 F.2d 1566, 796 F.2d
T.C. Memo. 1985-63 [85,063 PH Memo TC].
Reliance upon an accountant to prepare accurate returns may negate fraudulent intent if the accountant has been supplied with all the information necessary to prepare the returns. Estate of Temple v. Commissioner, 67 T.C. 143, 162 (1976). This has not occurred in the instant case.

5. Filing False Documents.
Fraud may also be inferred when a taxpayer files false documents. Bradford v. Commissioner, supra. Petitioner's return for taxable year 1984 explicitly states that he did not maintain a foreign bank account during the taxable year. Petitioner contends, however, that it was never his intention to make such an express representation. Instead, petitioner claims that he cannot explain why his Schedule B for 1984 states that he did not maintain a foreign bank account during the taxable year. Petitioner blames his accountant for the statement on the return, contending that the accountant, or someone under his control,is responsible for making it without petitioner's authority or direction. We do not accept petitioner's argument regarding this statement on the return. Moreover, although petitioner's accountant testified that the statement in question might be the result of an error on his part, we attribute little weight to his testimony as we found it to be lacking in credibility.

6. Lack of Credibility of Taxpayer's Testimony.
A taxpayer's incredible testimony also supports an inference of fraud. Bradford v. Commissioner, supra. We have difficulty accepting as credible much of petitioner's testimony. For the most part, it is self-serving and implausible.7. Conclusion.Petitioner primarily argues that he misunderstood the income tax reporting requirements for foreign interest income. At issue here, however, is not simply a case involving a taxpayer's misunderstanding of the tax law; rather, it involves a tax evasion scheme that spans a multi-year period during which petitioner consistently and substantially understated his income. Peti-[pg. 96-3727] tioner advances a dubious argument that is more likely a belated and convenient fabrication designed to facilitate his evasion scheme than a sincere claim of naivete. Coupling the consistent pattern of substantial underreporting with the previously discussed circumstances, all of which indicate an intent to conceal income, justifies the inference of fraud. Holland v. United States, 348 U.S. at 137. Accordingly, we conclude that respondent has shown, by clear and convincing evidence, that petitioner has underpaid his taxes for each taxable year at issue, except 1985 and 1986, and that some part of each underpayment was due to petitioner's intent to conceal, mislead, or otherwise prevent the collection of such taxes. See Parks v. Commissioner, 94 T.C. at 660-661. Hence, as to each taxable year at issue, except 1985 and 1986, we resolve this issue in respondent's favor. As to taxable years 1985 and 1986, we resolve this issue in favor of petitioner.
8. Other MattersPetitioner objects to the introduction into evidence of his plea agreement, contending that it lacks relevancy and fosters a prejudicial inference. Although petitioner's conviction for willful falsification under section 7206(1) is not dispositive on the issue of intent to evade tax, it is a fact to be considered in a trial on the merits. Wright v. Commissioner, 84 T.C. 636, 643-644 (1985). Moreover, petitioners criminal
conviction is admissible and may be relevant to prove "motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident." Fed. R. Evid. 404(b). To be relevant, evidence must have some "tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence." Fed. R. Evid. 401. Although we have found that respondent failed to prove an underpayment in petitioner's income taxes for
1985 and 1986, the criminal conviction and plea agreement are of some relevance to other taxable years at issue because we have found that the petitioner's evasion scheme originated in 1980 and continued in succeeding years. See Farber v. Commissioner, (1965); see also Petzoldt v. Commissioner, 61 T.C. 249, 260 (1973), affd. 43 T.C. 407, 421 n.10 modified 44 T.C. 408

92 T.C. 661, 701-702 (1989); McGee v. Commissioner,
519 F.2d 1121 [36 AFTR 2d 75-5888] (5th Cir. 1975). Even
excluding consideration of petitioner's plea agreement, there is ample evidence in the record to sustain respondent's determination for each year at issue, except 1985 and 1986, because respondent has established petitioner's fraudulent intent for such years by other convincing evidence.

Issue 3. Additions to Tax Under Section 6661.
Respondent determined that petitioner is liable for the addition to tax pursuant to section 6661 for taxable years 1982 through 1986 due to a substantial understatement of income tax for such taxable years. This determination is benefited by a presumption of correctness. Rule 142(a). A substantial understatement is one that exceeds the greater of 10 percent of the tax required to be shown on the return, or $5,000. Sec. 6661(b)(1). If a taxpayer has substantial authority for the tax treatment of any item on the return, the understatement is reduced by the amount attributable to such authority. Sec. 6661(b)(2)(B)(i). Similarly, the amount of the understatement is reduced for any item adequately disclosed either on the taxpayer's return or in a statement attached to the return. Sec. 6661(b)(2)(B)(ii). Petitioner concedes that he is not entitled to an adjustment pursuant to section 6661(b)(2)(B) for any taxable year at issue. Accordingly, if, after performing the Rule 155 computation, petitioner's understatement in tax for any year at issue is "substantial," as defined by section 6661(b)(1), then the addition to tax under section 6661 will apply to that year.
Issue 4. Statute of Limitations.
Respondent has established fraud against petitioner for taxable years 1980 through 1984. Accordingly, the period of limitations for assessment and collection of the tax remains open for such years. Sec. 6501(c)(1). Respondent, however, has not [pg. 96-3728] established fraud against petitioner with respect to taxable years 1985 or 1986. Accordingly, because the notice of deficiency was issued on November 4, 1994, the periods of limitations for taxable years 1985 and 1986 have expired. Sec. 6501(a). To reflect the foregoing, Decision will be entered under Rule 155. 1 Unless otherwise indicated, all section references are to the Internal Revenue Code in effect for the years at issue, and all Rule references are to the Tax Court Rules of Practice and Procedure.2 Petitioner's former spouse, Fern M. Polidori, is not a party in this case. 3 The parties have stipulated that neither petitioner nor his former spouse withdrew funds from the foreign account prior to 1986. The account records, however, indicate that at least one cash withdrawal was made on September 29, 1981, in the amount of $300. 4 Throughout the remainder of this opinion, no distinction is made between these two foreign accounts. 5 Some pages of the account records are partially illegible, and asterisks are used where figures could not be determined. 6 Similarly, petitioner did not file a Form 90-22.1 ( report of foreign bank and financial account) with regard to the foreign account for any taxable year at issue. 7 Respondent states on brief that petitioner's returns for 1982 and 1986 did not specifically make this inquiry; however, an examination of those returns shows respondent to be in error. 8 For example, the account records indicate that 17 deposits made in 1982 consisted of 35 separate checks.
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Syllabus Official Report Counsel
Dennis N. Brager and Rufus V. Rhoades, for the petitioner. Steven A. Wilson, for the respondent.
MEMORANDUM FINDINGS OF FACTS AND OPINION
CLAPP, Judge: Respondent determined a deficiency in and additions to petitioner's 1986 Federal income tax as follows: Additions to tax under section Deficiency 6653(b)(1)(A) 6653(b)(1)(B) 6661 $2,568,768 ........ $1,926,576 <*> $642,192 -------------------------------------------------------------------------<*>50 percent of the interest due on the deficiency. After concessions by both parties, the issues are (1) whether $1,494,947 petitioner withdrew from the Quicksilver account is taxable; (2) whether $532,463 of the $1,449,921 deposited in the Interdelta account is taxable; (3) whether $100,000 purportedly deposited in one of petitioner's bank accounts is taxable; (4) whether petitioner is liable for additions to tax for fraud under section 6653(b)(1)(A) and (B), or in the alternative, for additions to tax for negligence under section 6653(a)(1)(A) and (B); and (5) whether petitioner is liable for an addition to tax under section 6661 for a substantial understatement of income tax. Petitioner has conceded that he cannot substantiate and was not entitled to deduct $50,000 he claimed as Interdelta corporate business expenses. Respondent has conceded his determination of $2,860,126 in income as a duplication of other income items due to transfers among bank accounts. Both parties made hearsay objections to various testimony at trial. As neither party has addressed any hearsay issues on brief, we assume that they have conceded their objections. All section references are to the Internal Revenue Code as amended and in effect for the year at issue. All Rule references are to the Tax Court Rules of Practice and Procedure.FINDINGS OF FACTSome of the facts are stipulated and are so found. Franklin D.R. Corcoran (petitioner) resided in Santa Barbara, California, at the time he filed his petition. The highest grade petitioner completed in school was the eleventh grade. Petitioner has never taken any courses in accounting, bookkeeping, or finance. Petitioner worked in Libya from 1969 until 1982 as the maintenance manager of the oil fields and terminal for the Occidental Petroleum Corporation (Occidental). Petitioner had approximately 1,700 persons working for him, most of whom were Libyan. Petitioner worked for the National Oil Company of Libya from 1982 until 1985 in the same capacity as he had been employed by Occidental. Petitioner became acquainted with Abdulraheem Bader (Bader), a Libyan, in 1972. Bader was the employee relations representative for Occidental. Petitioner and Bader socialized together often. Petitioner visited Bader's home, met his family, and considered Bader a close friend. Bader and petitioner also considered undertaking various business ventures together. Among the proposals considered were exporting classic cars from Europe to the United States for resale and the purchase of condominiums in London. Bader was very wealthy, and petitioner controlled bank accounts with Bader's funds in them. Petitioner often vacationed in London. He opened a bank account at Midland Bank in London in order to have funds available there. The funds deposited in the Midland account were either from petitioner's salary or another account called the Interdelta account. Petitioner had business contacts with American airplane manufacturers. Bader asked petitioner to help him broker the sale of two airplanes, for which they would receive commissions. Bader told petitioner that the purchasers of the airplanes would base the planes in Benin, Africa, and that the planes were to be used to haul equipment for a construction project in Libya. Petitioner helped arrange the sale of two Lockheed L-100 airplanes. Bader insisted that his name not be listed by petitioner in any documentation of the aircraft sale. Bader told petitioner, and petitioner believed, that if the Libyan government found out that Bader had profited on the sale, the government might harm Bader or his family or both. Bader[pg. 91-1857] asked petitioner to arrange that their commissions be disbursed to them in a manner that would allow Bader to remain anonymous. In April or May 1985, petitioner purchased a shell Panamanian corporation, Interdelta S.A. (Interdelta), for the purpose of opening bank accounts in which the commissions could be deposited. Petitioner was the sole shareholder of Interdelta during 1985 and 1986. Petitioner used Interdelta to open five bank accounts in its name at the London branch of Handelsbank, a Swiss bank. The airplanes were sold, and on May 28, 1985, $1,449,921 was deposited in Interdelta account number 509009.00-01 (the Interdelta account). Petitioner was the only signatory on the Interdelta account. An additional $1,499,965 from the aircraft sale was deposited in account number 659340.00-01 at Handelsbank. This account was known as the Quicksilver account. Petitioner did not keep any records of these transactions.
Petitioner moved from Libya to California in June 1985. In July 1985, U.S. Customs Service agents questioned petitioner about the airplane sale and the possible illegal diversion of the aircraft from Benin to Libya. Petitioner told the agents that his commission on the sale was $1,400,000. Petitioner was requested to testify at a grand jury investigation regarding whether the sale violated export laws. Petitioner consulted a lawyer who advised him against testifying unless prosecutors granted petitioner immunity. Despite this advice, petitioner testified without a grant of immunity because he believed the airplane sale to be a legal transaction. In March or April 1986, petitioner visited London and transferred approximately $370,000 out of the Interdelta account to a business associate to purchase condominiums in London for Bader. Petitioner also withdrew at least $162,463 from the Interdelta account and gave the money to Bader in cash. Petitioner did not document any of these transactions because Bader objected to such records. Petitioner trusted Bader, and the two did business on a handshake. On July 22, 1986, petitioner and Bader, among others, were indicted for violating the Arms Export Control Act, 22 U.S.C. section 2778, and other laws. Petitioner was arrested, incarcerated, and his bail set at $1,000,000. Petitioner did not have sufficient assets to meet this bail. Petitioner's wife telephoned Bader, explained the situation, and asked Bader for $1,000,000 for bail and additional funds for an attorney. Petitioner's wife received permission from Bader for petitioner to use the funds in the Quicksilver account. Petitioner had $1,494,947 transferred from that account to a California bank. From these funds, petitioner paid $1,000,000 for bail, $200,000 to a criminal defense lawyer, $100,000 to the Internal Revenue Service for a previous tax liability, and kept the remainder for personal expenses. Petitioner was tried and acquitted of all criminal charges, although Edward J. Elkins, a participant in the aircraft sale, was found guilty of violating the Arms Export Control Act and the Export Administration Act. Alan Rosen (Rosen), an accountant, prepared petitioner's 1986 tax return. Rosen prepared a Schedule B, on which petitioner reported a $908,739 dividend from Interdelta which represented petitioner's commission on the airplane sale of $917,458 less expenses. Rosen checked the box on the Schedule B indicating that petitioner had an interest in a foreign bank account. Rosen then prepared a Form TD F 90-22.1, " Report of Foreign Bank and Financial Accounts." On this form, Rosen listed six foreign bank accounts numbers: Five of the accounts were held in the name of "Inter Delta S.A." at Handelsbank, and one of the accounts was held in petitioner's name at Midland Bank in London. On the part of the form that requested "Maximum value of account," Rosen checked the box "over $100,000." Petitioner filed his individual Federal income tax returns for 1981, 1982, 1983, and 1984 on December 16, 1986, and for 1985 on July 24, 1986. His 1986 individual Federal income tax return was timely filed. For the years 1983, 1984, and 1985, petitioner did not report a tax liability. Respondent examined petitioner's 1985 taxable year. The parties entered into a closing agreement in which they agreed that the tax consequences, if any, of the May 1985 deposit of $1,449,921 was attributable to the taxable year 1986.

OPINION 1. Petitioner's withdrawal of $1,494,947 from the Quicksilver account
The parties agree that petitioner withdrew $1,494,947 from the Quicksilver account and then disbursed the money as described above. Petitioner contends that the funds withdrawn were a loan or advance from Bader and thus are nontaxable. Whether a bona fide debtor-creditor relationship exists is a question of fact, and essential elements are the intent of the recipient[pg. 91-1858] of the funds to make monetary repayment and the intent of the person advancing the funds to enforce repayment. Beaver v. Commissioner, 55 TC 85, 91 (1970); Fisher v. Commissioner, 54 TC 905, 909-910 (1970).Whether the recipient had an intent to repay and the lender an intent to enforce repayment is determined at the time of receipt of the funds. Frierdich v. Commissioner, 925 F.2d 180, 184 [ 67 AFTR2d
91-555] (7th Cir. 1991), affg. a Memorandum Opinion of this Court; Estate of Chism v. Commissioner, 322 F.2d 956, 960 [ 12 AFTR2d 5300] (9th Cir. 1963), affg. a Memorandum Opinion of this Court.
Indicative of an intent to repay are whether a note evidencing the indebtedness was executed, whether the parties agreed on the rate of interest, whether there was a fixed maturity date, whether a security interest was given the creditor, and whether the debtor had the ability to make repayment. Frierdich v. Commissioner, supra at 182; Busch v. Commissioner, (7th Cir. 1984), affg. a Memorandum Opinion of this Court. The Court is faced with a difficult problem in attempting to find the facts in this case. The background and surrounding circumstances are quite unusual. Petitioner lived and worked in Libya, a nondemocratic country with an anti-American government. Through their mutual employment by Occidental, petitioner and Bader became good friends and also business partners in transactions outside their work for Occidental. There was testimony to the effect that Bader was an agent for the Libyan government. Whether or not Bader was such an agent, Bader's business activities of necessity were kept secret and without a paper trail if Americans or the United States were involved due to anti-American sentiment in Libya. This secrecy makes it extremely difficult for the Court to determine exactly what happened. However, putting the pieces together as best we can and considering the general background and highly unusual facts of this case, we conclude as follows: After petitioner was indicted and incarcerated, he needed money for bail, attorney's fees, satisfaction of amounts owed to the Internal Revenue Service, and living expenses. Petitioner's wife called Bader, who at that time was still petitioner's good friend and business partner. She asked Bader for help and Bader responded in effect, "use the monies in the Quicksilver account, but don't get me or my name involved in any way." The situation was urgent, and there was no discussion of further details of the transaction. In these circumstances, there was no time to 728 F.2d 945, 948 [ 53 AFTR2d 84-930]
prepare a note establishing an interest rate, maturity date, provide for security, or any of the other normal attributes of a more formal loan transaction. Even if there had been time, Bader would not have entered into any such written transaction for the reasons set forth above. Petitioner's now ex-wife, his daughter, and his lawyer all testified that Bader had told them in various separate telephone conversations that the Quicksilver monies were available to petitioner to help out in any way Bader could. Money in the account belonged to Bader, although he did not have signatory authority. Presumably, this is because he did not want his name to appear in connection with transactions involving Americans. Petitioner had signatory authority. Petitioner testified that at the time he withdrew the money from the Quicksilver account, he intended to repay the funds. We believe his testimony and accept his statement of intentions. In the circumstances, it is understandable that petitioner and Bader were not very specific about when, where, or how repayment would be made. Even in normal circumstances, petitioner and Bader trusted one another in their business dealings and conducted business on a handshake. At trial, there was testimony to the effect that Bader accused petitioner of embezzling the Quicksilver monies. This accusation is consistent with petitioner's account that funds were initially loaned to petitioner, but once Bader himself was indicted and the airplane sale transaction was made public, Bader made the embezzlement accusation to disassociate himself from his involvement with Americans and the sale. However, the accusation helps establish that Bader intended to enforce repayment. We conclude that the monies were made available in 1986 to petitioner by his then good friend Bader on terms that were never defined other than that petitioner intended to make repayment and Bader intended to enforce repayment. Bader had no intent to treat the Quicksilver monies as compensation or a permanent transfer to petitioner. Petitioner had the ability to repay the $1,494,947 at the time he withdrew the funds. Petitioner could have used the $1,000,000 bail money itself as it was paid in the form of a deposit for his appearance at trial, and thus petitioner could anticipate that this amount would be returned to him. As to the repayment of the additional $494,947, petitioner urges us to consider that he could look to future income working in the oil industry, income from the proposed classic car venture, and commissions from future sales of additional [pg. 91-1859] aircraft. Respondent, on the other hand, points out that petitioner was unemployed when he was arrested in July 1986 and at the time of trial in March 1990. There also is no evidence that petitioner was employed during the interim. However, persons often borrow money in a transaction that constitutes a bona fide loan and assume that they will use future income to make repayment, even when they are not completely certain of the nature of their future income. We conclude that on the facts and circumstances before us, the availability of the Quicksilver funds did not constitute taxable income to petitioner in 1986. What may have happened in other years is not before us.
2. Whether $532,463 of the $1,449,921 deposited in the Interdelta account is taxable to petitioner
Petitioner reported $908,739 ($917,458 less expenses) of the $1,449,921 deposited in the Interdelta account as a dividend on his 1986 return. Respondent determined that the remainder of the funds in the Interdelta account, $532,463, was taxable to petitioner. Petitioner asserts that this amount was income to Bader, and thus not taxable to him. We agree. Petitioner withdrew approximately $370,000 which he disbursed to purchase condominiums for Bader, and at least $162,463 which he gave to Bader in cash. Respondent contests this finding, which is based entirely on petitioner's testimony. Respondent asserts that petitioner's testimony is not credible because he did not introduce in evidence any bank records to corroborate the withdrawals, nor did petitioner offer any documentation that the condominiums in London were in fact purchased. However, after having observed petitioner's demeanor at trial, we find him a credible witness. We believe the lack of documentation is due to Bader's desire for anonymity and his insistence that they conduct business in a secretive manner. Respondent contends that the $532,463 is taxable to petitioner under the claim of right doctrine as enunciated in North American Oil Consolidated v. Burnet, 286 U.S. 417 [ 11 AFTR 16] (1932).
One of the elements of this doctrine is that a taxpayer must receive earnings. North American Oil Consolidated v. Burnet, supra at 424. To the extent that funds were not withdrawn from the Interdelta account and disbursed to Bader or on his behalf, we agree with respondent. However, petitioner reported all the funds in the account that were not disbursed to Bader. Respondent's next theory is that the $532,463 was a constructive dividend to petitioner. Necessary to a finding of a constructive dividend is that the corporation has conferred a benefit on the shareholder in order to distribute available earning and profits without expectation of repayment. Meridian Wood Products Co. v. United States, 725 F.2d 1183, 1191 [ 53 AFTR2d 84-790] (9th Cir. 1984); Palo 41 AFTR2d 78-517]
Alto Town & Country Village, Inc. v. Commissioner, (9th Cir. 1977); Truesdell v. Commissioner,

565 F.2d 1388, 1391 [

89 TC 1280, 1295 (1987). However, the funds paid to
Bader or on his behalf for services Bader performed for Interdelta did not benefit petitioner. Thus, there was no shareholder benefit as required for the finding of a constructive dividend. We hold for petitioner on this point. Respondent's final theory is that the $532,463 is subpart F income. The parties have stipulated that petitioner was the sole shareholder of Interdelta, a Panamanian corporation, in 1985 and 1986, and that Interdelta was a controlled foreign corporation (CFC) during 1985 and 1986 as defined by section 957(a). Petitioner asserts that subpart F income is limited to a CFC's current earnings and profits. Sec. 952(c)(1)(A). We agree. The current earnings and profits of CFC's are determined according to rules substantially similar to those applicable to domestic corporations. Sec. 964(a); sec. 1.964-1(a),
Income Tax Regs. The only business activity ever conducted by Interdelta was the airplane sale for which it received the $1,449,921 commission. Because at least $532,463 was disbursed to or on behalf of Bader for services rendered, these payments reduce the corporation's earnings and profits, and therefore such amount could not generate subpart F income. An argument could be made that the payments to
Bader were illegal bribes or kickbacks, and, thus, do not reduce earnings and profits. Sec. 964(a); sec. 1.964-1(a), Income Tax Regs. However, the testimony that Bader was an agent of the Libyan government was speculative. There was no evidence that the payments made to Bader were illegal, and neither Bader nor petitioner was convicted of violating export laws.

3. Whether $100,000 in the Midland Bank account is taxable
Respondent's revenue agent testified that he determined petitioner had $200,000 of income based on the Form TD F 90-22.1, which petitioner filed regarding his 1986 return. The revenue agent reasoned that there were two groups of accounts, Interdelta's [pg. 91-1860] and petitioner's, and that each group of accounts had a value of at least $100,000 because the box on the Form TD F 90-22.1 had been checked that the "maximum value of account" was "over $100,000. Respondent concedes that the $100,000 attributable to the Interdelta accounts was a duplication of other income items. Respondent still maintains, however, that the determination of the remaining $100,000 of income attributable to the Midland Bank account was proper. We disagree. All funds in the Midland Bank account were either from petitioner's wages or from the Interdelta account, which funds were reported by petitioner, and thus respondent's determination was a duplication of other income items. We hold for petitioner on this issue.
4. Additions to tax for fraud or negligence
We next consider whether petitioner is liable for additions to tax for fraud under section 6653(b)(1)(A) and (B), or in the alternative, for negligence under section 6653(a)(1)(A) and (B). Respondent has the burden of proving, by clear and convincing evidence, that some part of the underpayment was due to fraud. Sec. 7454(a); Rule 142(b). To meet this burden, respondent must show that the taxpayer intended to evade taxes known to be owing by conduct intended to conceal, mislead, or otherwise prevent the collection of taxes. Rowlee v. Commissioner, 80 TC 1111, 1123 (1983). Respondent raised his alternativeargument of petitioner's liability for an addition to tax for negligence for the first time in the Answer. Respondent bears the burden of proof on this issue. Rule 142(a). A section 6653(a) addition to tax for negligence is imposed where any part of an underpayment of income tax is due to negligence or intentional disregard of rules and regulations. Neely v. Commissioner, 85 TC 934, 947 (1985).
Respondent has not shown that petitioner intended to evade taxes known or believed to be owing by conduct intended to conceal. Respondent argues that petitioner concealed bank accounts and other property. We disagree. All bank accounts were listed on the Form TD F 90-22.1. Respondent asserts that petitioner's transfers of a mobile home which he owned to his parents and an automobile which he owned to his mother-in-law were an attempt to conceal his assets from creditors. However, these transfers alone
are minor and do not establish petitioner's intent to evade taxes by clear and convincing evidence. Respondent also contends that petitioner gave implausible or inconsistent explanations of behavior. For example, petitioner gave varying accounts of the commissions on the airplane sale. Petitioner testified at trial that his commission was $400,000 and Bader's $1,000,000. This testimony conflicts with the commission of approximately $1,000,000 ($908,739) that petitioner reported on his 1986 return. A third version was petitioner's statement to Customs officials that his commission was $1,400,000. However, we accept petitioner's explanation of these contradictory accounts. He told Customs officials that his commission was $1,400,000 because he was trying to protect Bader and thus gave a figure that represented both his and Bader's commissions. The conflicting versions regarding whose commission was $1,000,000 and whose was $400,000 may be due to Bader's insistence that they conduct business in a secretive atmosphere. Perhaps it was unclear to petitioner exactly what amounts were his versus Bader's. While these discrepancies are troublesome, they do not prove an intent to evade taxes. Respondent also asserts that petitioner's failure to file timely returns indicates his fraudulent intent. However, for three of the years in which petitioner failed to file timely returns, he had no tax liability. Given the facts of this case, petitioner's irregular filing habits do not indicate an intent to evade taxes. Respondent has not met his burden of showing that petitioner is liable for the additions to tax for fraud by clear and convincing evidence. We find that a portion of petitioner's underpayment of tax was due to negligence within the meaning of section 6653(a)(1)(A) and (B). Petitioner admitted that he kept few or no records of the transactions at issue. Petitioner cannot shift his responsibility to keep records to others. Respondent has carried his burden of proof on this issue.

5. Addition to tax under section 6661 for substantial understatement
Section 6661(a) imposes an addition to tax if there is a substantial understatement of income tax. Whether petitioner substantially understated his income tax will be determined by the Rule 155 computation. In any event, the only issue respondent has prevailed on to which section 6661 may apply is petitioner's concession that he could not substantiate $50,000 of Interdelta corporate business expenses. We assume petitioner considered his potential liability for additions to tax when he conceded this issue, and either was willing also to concede this addition to tax or negotiated with respondent with respect to it. Decision will be entered under Rule 155.
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Syllabus Official Report 1 Counsel
Wendy Abkin and Richard J. Sideman, for petitioners. Debra K. Estrem, for respondent. GERBER, Judge:
MEMORANDUM FINDINGS OF FACT AND OPINION
Respondent determined deficiencies in, additions to, and an accuracy-related penalty on Federal income tax for individual petitioners Don and Cecilia Chan as follows: 2 [pg. 1016] Accuracy -related Additions to Tax Penalty -------------------------------------- --------Sec. Sec. Sec. 6653 6653 6653 Sec. Year Deficiency (a)(1) (a)(1)(A) (a)(1)(B) 6661 ---- ---------------------------------1987 $934,911 -$46,746 <1> $61,350 1988 708,273 $35,414 --30,992 1989 693,857 ----<1> 50 percent of the interest due on the portion of the underpayment attributable to negligence.

Sec. 6662(a) --------$14,667
Respondent determined deficiencies in and additions to Federal income tax for corporate petitioner Eastimpex for the taxable years ending March 31, 1988 and 1989, as follows: Additions to Tax ---------------------------------------Sec. Sec. Sec. Year Deficiency 6653(a)(1)(A) 6653(a)(1)(B) 6661 ---------------------------------------1988 $766,321 $38,316 <1> $191,580 1989 815,234 --203,809 <1> 50 percent of the interest due on the portion of the underpayment attributable to negligence. After concessions, the issues for decision are: (1) Whether certain payments by corporate petitioner Eastimpex to its related supplier were costs of goods sold, (2) whether individual petitioners realized constructive dividends from Eastimpex, (3) whether individual petitioners are liable for additions to tax under sections 6653 and 6661 for 1987 and 1988 attributable to the constructive dividends, (4) whether individual petitioners are liable for an accuracy-related penalty under section 6662 for 1989, (5) whether corporate petitioner is liable for an addition to tax under section 6653(a)(i)(A) and (E) for taxable year ending March 31, 1988, (6) whether corporate petitioner is liable for an addition to tax under section 6661 for taxable year ending March 31, 1988, and (7) whether individual petitioners are liable for additions to tax under sections 6653 and 6661 for 1987 and 1988 for their failure to report interest income from an overseas bank account.
FINDINGS OF FACT 3
At the time the petitions were filed, petitioners Don A. and Cecilia Chan (individual petitioners) resided in San Francisco, California, and petitioner Eastimpex (corporate petitioner), a California corporation, had its principal place of business in San Francisco, California. Individual petitioners are married. Individual petitioners own 100 percent of the stock in corporate petitioner. They began Eastimpex in 1971 and incorporated Eastimpex in 1977. Eastimpex imports oriental food and other goods from Taiwan and elsewhere for sale in the United States. It began as the sales representative of Shin I Food Factory Ltd. (Shin), a Taiwanese oriental food manufacturing company started by petitioner husband's father, Henry S.T. Chan (Henry). Eastimpex owns the exclusive worldwide distribution rights to Shin products. During the years in issue, Eastimpex's gross sales were about $20 million, and Shin products accounted for 25 percent of Eastimpex's sales. While in college in the United States, petitioner husband began selling food manufactured by Shin. After college, petitioner husband returned to his family in Taiwan to work at Shin for about a year. At Shin, petitioner husband worked on the manufacturing line and at the head office in export sales, soliciting customer orders. In the early 1970's, petitioner husband returned to the United States with petitioner wife to work as a sales representative for Shin. [pg. 1017] Henry began Shin with Lily Chan (Lily), petitioner husband's mother. Lily and Henry had three children, petitioner husband and two daughters (the Lily Chan family). Henry also had four children from his marriage to Wan Yang Chen (the Wan Yang Chen family). When Shin began, Lily and Henry held the majority of Shin stock, and Henry worked as Shin's general manager. Their two daughters were each given 10 percent of Shin. They did not participate in the management of Shin during the years in issue and initially received the stock in order to increase the number of shareholders. At Shin's inception, petitioner husband was not made a shareholder because he was attending school in Hong Kong. Stanley Lee (Stanley), Henry's former son-in-law through a daughter from the Wan Yang Chen family, also owned 18 percent of Shin and worked as Henry's assistant. Otherwise, the Wan Yang Chen family had not been involved in the operations of Shin. Henry retired as Shin's general manager in 1982 and was replaced by Stanley. Also, at the time of Henry's retirement, Lily gave petitioner husband a 30-percent share of Shin. Until mid-1986, petitioner husband and his immediate family owned 75 percent of Shin. Henry intended for Shin to be a family business; Henry passed away on March 21, 1987. Petitioner husband is the only one of Henry's children involved in operating Shin. Petitioner husband has served on Shin's board of directors since 1982 and has been its chairman since 1986. In 1986, the only board members were petitioner husband, Lily, and Stanley. During the years in issue, petitioner husband and his immediate family (his mother Lily and his two full sisters) owned slightly over 50 percent of Shin, and petitioner husband was Shin's largest shareholder with 30 percent. In the late 1980's, Lily gave 3 percent of Shin to Priscilla Tay (Priscilla), petitioner wife's sister. Both Lily and Priscilla had lived with individual petitioners for a number of years during the 1980's
and had developed a close relationship. Priscilla also worked for Eastimpex from 1986 to 1988. During the years in issue, Lily owned less than 3 percent of Shin. Despite petitioner husband's 30-percent ownership, Shin has not paid him a dividend since he became a shareholder. However, other shareholders of Shin have received dividends during that time. In addition, Shin made large, unreimbursed distributions to Lily and distributions to satisfy Lily's contractual obligation at a time when she owned less than 3 percent of Shin. In 1986, Henry transferred his 18-percent share of Shin to a member of the Wan Yang Chen family, Daniel Chen (Daniel). Also in 1986, a dispute arose between the Wan Yang Chen family and the Lily Chan family as a result of Shin's failing to pay a share of its profits to Wan Yang under a prior agreement. In the prior agreement, it was agreed that Henry, Lily, and Wan Yang would divide Shin's profits equally among them. However, Wan Yang received payments pursuant to the agreement for only 1 or 2 years. Daniel was causing problems at Shin because he felt that the Lily Chan family had acquired too many of Henry's assets to which the Wan Yang Chen family had a right. Daniel also improperly removed some corporate documents from Shin's office. Stanley felt that he could not handle the situation and flew to the United States to tell petitioner husband that he was resigning. Edward Chiu (Edward) replaced Stanley as Shin's general manager. Petitioner husband and Edward met in 1975 through business dealings between Eastimpex and a food supply company that Edward owned. Petitioner husband and Edward were close personal friends. Petitioner husband personally chose Edward to succeed Stanley as Shin's general manager. When Edward became the general manager, he negotiated a resolution to the family dispute. At a meeting with petitioner husband and Edward, Der-San Chen, representing the Wan Yang Chen family, voiced his concern that the Lily Chan family had acquired a large portion of Henry's assets. The Wan Yang Chen family believed that Henry had wished to give it something. [pg. 1018] The two families entered into a written agreement (1986 Agreement) which required Lily, petitioner husband, Eastimpex, and Edward to pay $1.25 million to the Wan Yang Chen family. The agreement did not allocate the payments for which each party would be responsible. However, it was the parties' understanding that petitioner husband acted only as a guarantor and was liable only if Lily failed to pay. As part of the agreement, Edward received the 18-percent share of Shin that Daniel had received from Henry. Edward paid the portion of the $1.25 million payment equal to the value of the 18-percent share of Shin he acquired. In exchange for the $1.25 million, the Wan Yang Chen family agreed to forgive the failure to make payments to Wan Yang under the prior agreement and to not make any further claims to Henry's assets. In addition, Daniel returned the improperly removed corporate documents and did not file a criminal complaint that he had prepared alleging that Shin paid excessive commission to Eastimpex. Daniel had threatened to file the complaint if he was not satisfied with the resolution of the dispute. Also in 1986, it was decided that a bank account should be opened in the name of Shin to receive payments from Eastimpex at Coast Savings and Loan in San Francisco (Coast). In 1987, the account was
moved to First Pacific Bank in Hong Kong (First Pacific). In the business relationship between Eastimpex and Shin, Shin provided a price list for goods. The price list generally contained two handwritten prices under columns headed "EP" and "NP", with the "EP" price being slightly lower than the "NP" price. The amount of the difference between the two list prices varied with each good, and the Shin price list reflected two prices only for goods that Shin manufactured. Shin sold goods to Eastimpex at the lower "EP" price (the invoice price) Eastimpex paid the invoice price to Shin through a letter of credit or wire transfer. A few months later, Eastimpex deposited the difference between the invoice price and the higher "NP" price (the full list price) into the Coast or First Pacific accounts in Shin's name (the deposited amounts) Eastimpex treated both the invoice price and the deposited amounts as the cost of goods sold on its tax returns for the years in issue and subtracted both amounts from gross receipts to determine gross income. Eastimpex does not have invoices for the deposited amounts. However, Eastimpex's records show the check numbers of the checks used to make the deposits, references to the original invoice, and the date and amount of each deposit. Although Eastimpex purchased goods from other Taiwanese manufacturers, it used a two- tier payment system only with Shin. No other manufacturer ever requested that Eastimpex pay for goods with two payments. In addition, none of the other manufacturers provided an invoice for an amount less than the amount that Eastimpex paid for goods. The Coast and First Pacific accounts were subject to periodic reconciliations by Eastimpex and Shin to ensure the deposits were being made. However, Lily or Priscilla held the passbooks from the Coast and First Pacific accounts, and no one at Shin ever saw the passbooks. Shin never received any bank statements concerning the accounts from Coast or First Pacific. Shin did not record the deposited amounts as income on its books and records although it recorded the invoice prices as income. The Coast and First Pacific bank accounts were not listed as assets on Shin's books and records. In addition, Shin reported only the invoice price as income to the Taiwanese Government. Petitioner husband knew that Shin did not report the deposited amounts as income. The Coast account was opened on August 6, 1986, in the name of "Shin I Food Co." 4 with Edward and Ken Chen, Shin's principal accountant, as signatories. Coast bank was chosen by petitioner husband because it was convenient to Eastimpex's office for making deposits. All deposits to the Coast account were from Eastimpex, drawn on an Eastimpex bank account. All deposited funds remained in the account until it was closed. [pg. 1019] On September 14, 1987, a letter was obtained from petitioner husband's office at Eastimpex and delivered to Coast by an Eastimpex employee, directing the Coast account be closed and the balance, totaling $322,200.01, be issued in checks as follows: Name ---Priscilla Tay (sister of petitioner wife) Stanley Lee (Shin's general manager until 1986) Amount -----$ 86,651.00 32,093.00
Edward Chiu (Shin's general manager from 1986) 48,548.47 Shin I Food Factory Co. 154,907.54 Edward and Ken Chen signed the letter authorizing the closure. The four checks were given to petitioner husband. The check issued to Stanley was deposited into his personal account, and the check issued to Edward was negotiated overseas. The check issued to Shin was endorsed by Lily and deposited in the First Pacific account. The check issued to Priscilla was deposited into an Eastimpex account and then wired to her personal bank account in Hong Kong. In 1987, the account was opened at First Pacific in the name of "Shin I Food Co." with Edward, Ken Chen, Lily, and Priscilla as signatories. At that time, Eastimpex opened a subsidiary in Hong Kong, and it was decided that the subsidiary would make the deposits. First Pacific was chosen by petitioner husband because it was convenient to the subsidiary. All deposits to the First Pacific account were from Eastimpex, drawn on an Eastimpex bank account. Funds in the First Pacific account were used to satisfy personal obligations of Lily under the 1986 Agreement. In addition, the two-tier payment system ended in 1990, the same year that the required payments under the 1986 Agreement were completed. One of the payments under the 1986 Agreement was made with a check drawn on the First Pacific account in the amount of $166,687 payable to Daniel Chen. In addition, another payment due under the 1986 Agreement corresponds to a $314,912 distribution from the First Pacific account to Lily in October 1988. The timing and amount of the withdrawal correspond to the timing and amount due to the Wan Yang Chen family under the 1986 Agreement. None of the money in the First Pacific account was withdrawn for business purposes of Shin. In 1984, petitioner husband and Lily opened an interest-bearing account at Standard Chartered Bank (Standard Chartered) in London with approximately $1.5 million from the sale of real estate located in Canada. Based on their proprietary interest in the real estate, the interest from the Standard Chartered account was attributable 49 percent to petitioner husband and 51 percent to Lily. In 1989, petitioner husband transferred his share of the account to the United States. Individual petitioners failed to report any of the interest income from the Standard Chartered account in 1987 and 1988. The parties settled the amount of individual petitioners' deficiency attributable to the interest income for 1987 and 1988 in the amounts of $15,731 and $19,722, respectively. Petitioner husband was aware of the Standard Chartered account and its balance. Statements from the Standard Chartered bank account were addressed to "Chan Don A. & Lily Chan". In prior years, the statements were usually mailed to Eastimpex's office. During the years in issue, however, the statements were mailed to an address in Hong Kong. Individual petitioners received mail regarding their personal finances at their personal address as well as at their Eastimpex office. They depended on Eastimpex's bookkeepers to turn over mail received at Eastimpex to petitioners' accountant. Individual petitioners did not file Treasury Form 90-22.1, Report of Foreign Bank and Financial Accounts, during the years in issue to disclose the overseas bank account, as required.
[pg. 1020]
OPINIONCorporate petitioner Eastimpex has failed to produce invoices for a portion of the amount it claimed as the cost of goods sold. Eastimpex contends that it did not receive accurate invoices of its costs in order to help its related supplier Shin conceal income from the Taiwanese Government. Eastimpex asserts that this scheme was devised only to avoid Taiwanese tax and not to deceive the Internal Revenue Service in any way. We do not find this explanation to be credible. Individual petitioners contend that Shin lent the deposited amounts to its shareholders. Once Shin was repaid, it used the money to pay farmers and workers in cash. Shin does not have receipts for these payments. We do not accept petitioners' elaborate explanation of Shin's lending practices. Rather, we find that petitioner husband controlled both Shin and Eastimpex and used the alleged payments to Shin as a way to give money to his mother. Lily received substantial distributions from the accounts and held the account passbooks although she owned a very small percentage of Shin. There is no evidence that Lily repaid Shin for these alleged loans or that Shin made withdrawals for business purposes from the Coast and First Pacific accounts. These factors indicate that the subject accounts were created for the personal purposes of individual petitioners and not created for business purposes of Shin. The admittedly deceptive recordkeeping was used in part to benefit individual petitioners. Respondent determined that the deposited amounts were not paid to Shin for the purchase of goods and thus disallowed their treatment by Eastimpex as the cost of goods sold. Respondent further determined that the deposited amounts constituted constructive dividends from Eastimpex to individual petitioners.

Cost of Goods Sold
The first issue we consider is whether Eastimpex is entitled to treat the deposited amounts as part of its cost of goods sold. The cost of goods purchased for resale in a taxpayer's business is subtracted from gross receipts to compute gross income. Sec. 1.61-3(a), Income Tax Regs. Such costs are notdeductions and, therefore, are not subject to the limitations on deductions contained in section 162. Max Sobel Wholesale Liquors v. Commissioner, 1980), affg. 630 F.2d 670, 671-672 [46 AFTR 2d 80-5799] (9th Cir. 1.471-3, Income Tax Regs. The

69 T.C. 477 (1977); see secs. 1.61-3(a), 1.162-1(a),
treatment of the payments on the books of the parties to the transaction, while of some evidentiary value, is not controlling. Metra Chem Corp. v. Commissioner, v. Commissioner, 88 T.C. 654, 660 (1987) (citing Estate of Lehr
18 T.C. 373, 380 (1952)). Taxpayers bear the burden of proof with regard to the
cost of goods sold. Rule 142(a). Taxpayers must keep sufficient records to substantiate the cost of goods sold. Sec. 6001; Wright v. Commissioner, T.C. Memo. 1993-27 [1993 RIA TC Memo 93,027].
Eastimpex claims that the deposited amounts were the second part of a two-tier payment system for goods it purchased from Shin where the total of the two payments (the invoice price and the deposited amount) equals the total cost of the goods. Corporate petitioner therefore argues that the deposited amounts should be considered the cost of goods sold. There is no dispute regarding whether the invoice price represents the cost of goods sold. Respondent contends that the deposited amounts were not paid to Shin for goods and argues that Eastimpex and Shin used the two-tier payment system to divert funds for the personal benefit of individual petitioners. We find that Eastimpex has failed to prove the deposited amounts were for the cost of goods sold. Corporate petitioner has produced invoices that establish the first payments were for the purchase of goods from Shin. However, it has not produced invoices from Shin for the deposited amounts. In addition, the invoices provided by Eastimpex do not contain any indication that they cover only a partial billing for the goods. Rather, Eastimpex contends that the amount of the deposits can be recreated by comparing the invoice price with the full list price from Shin's price list and offers canceled checks for the deposited amounts. In addition, petitioner husband gave self- serving testimony that the deposited amounts were for the cost of goods sold. [pg. 1021] Eastimpex offered an excuse for its failure to produce invoices associated with the deposited amounts which we do not find credible. First, it was explained that the Taiwanese Government would not permit a deduction for expenses without an invoice or evidence of payment. In that regard, it is contended that Shin used cash to purchase its agricultural raw materials because local farmers refused to give Shin accurate receipts for its purchases. In addition, Shin paid its seasonal workers in cash. Accordingly, Shin could not substantiate these items and, thus, could not use them to reduce its income on its Taiwanese returns. Shin did not give invoices to Eastimpex for the alleged total sales price so that Shin could underreport its income in order to offset its inability to claim deductions for all of its expenses. If we accede to Eastimpex's argument, we would be in the somewhat curious and dubious position of allowing Eastimpex to reduce gross income for the alleged cost of goods sold for which it lacks invoices justified by Shin's not obtaining a similar reduction against Taiwanese taxes because it also lacked invoices. The evidence offered by Eastimpex only proves that the deposits were made. Eastimpex has failed to prove that it made the deposits for goods it purchased from Shin. The mere coincidence that the deposited amounts equal the difference between the invoice price and the full list price does not prove that Eastimpex paid these amounts for goods, especially given the fact that petitioner husband controlled both Eastimpex and Shin. Petitioner husband and his immediate family owned slightly more than 50 percent of Shin, and petitioner husband was Shin's largest shareholder with 30-percent ownership. Petitioner husband may not have asserted his power over Shin on a daily basis. However, petitioner husband acknowledged that he had sufficient control over Shin, based on his family's majority ownership, to change its management. In addition, petitioner husband served as chairman of Shin's board of directors. He also chose his close personal friend, Edward Chiu, as Shin's general manager.
Petitioner husband argued that he could not command his mother and sisters to do as he wished. Although petitioner husband may not be close to his sisters, as he contends, there is no evidence of family discord or that his sisters participated in decision-making at Shin. Henry intended for Shin to remain a family business, and petitioner husband was the only child of Henry that was involved in Shin's operations. Petitioner husband controlled both corporate petitioner Eastimpex and Shin and used the two-tier payment system to skim profits from Eastimpex. The majority of the deposited amounts were then dispersed to or for the benefit of petitioner husband's mother, Lily, who never repaid Shin. Petitioner husband used the two-tier payment system to reduce Eastimpex's income tax by claiming the deposited amounts as costs. At the same time, petitioner husband reduced Shin's Taiwanese income tax by not recording the deposited amounts as income on Shin's books and eliminating any possible evidence that the payments could be treated as income to Shin. As a result, Shin, with petitioner husband's help, was able to avoid reporting the deposits as income to the Taiwanese Government. We find that Eastimpex did not make the deposits as payments for the cost of goods sold. Thus, Eastimpex cannot treat the deposited amounts as part of the cost of goods sold.
Constructive DividendsThe second issue we consider is whether the deposited amounts constitute constructive dividends to individual petitioners. A dividend is a distribution of property by a corporation to its shareholders out of its earnings and profits. Sec. 316(a). Dividends are taxable as ordinary income to shareholders to the extent of the earnings and profits of the corporation. Sec. 316. A dividend need not be formally declared or even intended by the corporation. Noble v. Commissioner, 1966), affg. 368 F.2d 439, 442 [18 AFTR 2d 5982] (9th Cir. 321 F.2d

T.C. Memo. 1965-84 [65,084 PH Memo TC]; Commissioner v. Makransky,
598 [pg. 1022] [12 AFTR 2d 5097] (3d Cir. 1963), affg. 277 F.2d 879 [5 AFTR 2d 1291] (8th Cir. 1960), affg.
36 T.C. 446 (1961); Sachs v. Commissioner, 32 T.C. 815 (1959). In addition, the
distribution need not be made to a shareholder but only for the shareholder's personal benefit. Cirelli v. Commissioner, 82 T.C. 335, 351 (1984); Edgar v. Commissioner, 56 T.C. 717 (1971). The
determination of whether a constructive dividend has occurred is a question of fact which depends on each case. Hardin v. United States, 461 F.2d 865 [29 AFTR 2d 72-1446] (5th Cir. 1972).
Disallowed corporate expenditures are not automatically treated as constructive dividends to the owner of the corporation. Rather, the nondeductible expense must also represent some economic gain or benefit to the shareholder. Palo Alto Town & Country Village, Inc. v. Commissioner, AFTR 2d 78- 517] (9th Cir. 1977), affg. in part, revg. and remanding in part 565 F.2d 1388, 1391 [41 T.C. Memo. 1973- 223
[73,223 PH Memo TC]. It is well established that a transfer between related corporations can result in a
constructive dividend to a common shareholder if the transfer was made primarily for the personal benefit of the common shareholder. Gulf Oil Corp. v. Commissioner, Commissioner, 87 T.C. 548, 565 (1986); Gilbert v. 69 T.C. 877 (1978); Rapid Elec.

74 T.C. 60 (1980); Schwartz v. Commissioner, 61 T.C. 232, 239 (1973).
Co. v. Commissioner,
To determine whether an intercorporate transfer is a constructive dividend to the common shareholder, we apply a two-part test. Sammons v. Commissioner, Cir. 1972), affg. in part, revg. in part and remanding Gulf Oil Corp. v. Commissioner, 472 F.2d 449, 451 [30 AFTR 2d 72-5365] (5th T.C. Memo. 1971-145 [71,145 PH Memo TC]; 914 F.2d 396 [66 AFTR

89 T.C. 1010, 1029-1030 (1987), affd.
2d 90-5552] (3d Cir. 1990). The first part of the test is objective: whether the transfer caused property to leave the control of the transferor corporation and thereafter the taxpayer/shareholder was able to exercise control over the property, directly or indirectly, through some instrumentality other than the transferor corporation. Individual petitioners argue that petitioner husband was not a signatory on the accounts as evidence of his lack of control. Petitioner husband also denies that he was involved in any decisions regarding the accounts, such as closing the Coast account, the amount of the deposits or the prices charged by Shin, or ending the two-tier payment system. However, we find such facts to be insignificant in determining whether petitioner husband controlled the accounts as the controlling shareholder of Shin. Individual petitioners allege that Edward Chiu, an 18-percent shareholder, made these decisions and actually controlled Shin as its general manager. The fact that petitioner husband permitted Edward to make day-to- day decisions does not mitigate or change petitioner husband's control of Shin. Indeed, petitioner husband had the ability to fire and replace Edward. We hold that petitioner husband exercised control over the bank accounts through his controlling interest in Shin, as described above, satisfying the first part of the Sammons test. The second part of the test is subjective: whether the transfer was prompted by a shareholder purpose of the common owner rather than a business purpose of the transferor corporation. Sammons v. Commissioner, supra. The second test is to differentiate between normal business transactions and transactions intended to benefit a common shareholder. Id. at 451- 452. If the transfer between the commonly controlled corporations related to the business operations of the transferor corporation, no constructive dividend occurred. Courts have interpreted this prong of the Sammons test to require not only a subjective intent to primarily benefit the common shareholder but also an actual primary economic benefit to the shareholder. Stinnett's Pontiac Serv. Inc. v. Commissioner, affg. 730 F.2d 634 [53 AFTR 2d 84-1197] (11th Cir. 1984), 533 F.2d 152, 160

T.C. Memo. 1982-314 [82,314 PH Memo TC]; Kuper v. Commissioner,
[38 AFTR 2d 76-5162] (5th Cir. 1976), affg. in part and revg. in part

61 T.C. 624 (1974). The benefit
to the shareholder must be a direct, tangible benefit. Rapid Elec. Co. v. Commissioner, supra; Ross Glove Co. v. Commissioner, 60 T.C. 569, 595 (1973). [pg. 1023]
Individual petitioners contend that the bank accounts do not constitute constructive dividends to them because they did not receive the funds from the accounts. As we held above, corporate petitioner has failed to prove that the deposits were made for a business purpose; i.e., cost of goods sold. Petitioners provided convoluted and somewhat perplexing reasons for Shin's wanting to maintain the two-tier payment system. First, as stated above, Shin wanted to understate its income to offset its inability to subtract cash expenditures for which it lacked receipts. Because Eastimpex's payment of the invoice price was cleared through Taiwan's central bank, petitioners contend that the Taiwanese Government had a record of the invoice price as income from sales. Second, Shin viewed the exchange rate used by the central bank as less favorable than the street rate for U.S. currency and wanted to receive some funds in U.S. dollars to exchange outside of the central bank system. Third, Shin maintained the accounts so that shareholders and employees with a need for U.S. dollars could have easy access to them as the Taiwanese Government imposed currency restrictions that impaired the ability to obtain U.S. dollars. Individual petitioners presented a complicated system of recordkeeping used by Shin to avoid reporting the deposited amounts as income. They contend that Shin shareholders and employees borrowed money from the Coast and First Pacific accounts and repaid Shin in Taiwanese currency within a short period of time. Shin permitted the alleged borrowers to retain any benefit they received from a favorable street rate. Shin recorded the repayments as an inflow from a shareholder; thus, on Shin's books, it would appear as if the money was due back to a shareholder. However, Shin did not record the names of the shareholders that made the alleged advances. Once the payments were recorded on Shin's books, Shin would use the money to pay farmers and seasonal workers with cash. Shin recorded the payments to the farmers and workers as outflows to shareholders. Thus, it would appear as if the shareholders were repaid for the fictitious advances. We do not believe that individual petitioners created this elaborate scheme to benefit Shin without any expected benefit to Eastimpex or themselves. Nor do we fully believe that Shin used the deposited amounts to pay farmers and seasonal workers or that Shin's shareholders ever repaid Shin for the money it gave them. Substantial amounts from the accounts were dispersed to or for the benefit of family members of individual petitioners who did not reimburse Shin. Lily received a $314,912 distribution from the First Pacific account in October 1988. Shin's records do not show an inflow from a shareholder at that time that would indicate that Lily repaid this amount to Shin. Shin's chief accountant, Ken Chen, who was responsible for Shin's muddled recording system, could not identify the recorded inflows that would reflect Lily's repayment even though Ken Chen claimed it was his duty to ensure borrowers repaid the alleged loans. We find that Lily did not repay this amount to Shin. At trial, petitioner husband claimed that he did not question the reasons for the withdrawals, nor did he care who received the funds. We find it hard to believe that a 30-percent shareholder would not care who was receiving the profits from his company. This is especially so given the fact that petitioner husband never received a dividend from Shin while other shareholders with smaller shareholdings were receiving dividends.
Lily was less than a 3-percent shareholder but was receiving substantial advances from Shin that were not repaid. Lily generally held the passbooks from the Coast and First Pacific accounts and never showed them to anyone at Shin. Lily used the money from the accounts to pay the money she owed under the 1986 Agreement. In addition, the accounts were first opened when the 1986 Agreement was entered into and closed when Lily finished making the payments due under that Agreement. A distribution to a family member of the shareholder can constitute a [pg. 1024] sufficient personal benefit to the shareholder to render the distribution a constructive dividend to the shareholder. See Hardin v. United States, 461 F.2d at 872; Cirelli v. Commissioner, 82 T.C. 335 (1984); Marcy v. Commissioner, T.C. Memo.
1994-534 [1994 RIA TC Memo 94,534]; Synder v. Commissioner, PH Memo TC]; Proctor v. Commissioner, Commissioner,

T.C. Memo. 1983-692 [83,692

T.C. Memo. 1981-436 [81,436 PH Memo TC]; Fenn v.
T.C. Memo. 1980-229 [80,229 PH Memo TC]. We hold that individual petitioners
personally benefited from the transfer to Lily, and that amount is a constructive dividend from Eastimpex to individual petitioners. Based on the above reasoning, we also find that the $116,687 paid from the First Pacific account to Daniel Chen under the 1986 Agreement constitutes a constructive dividend to individual petitioners. In addition, we find that the check issued from the Coast account payable to Priscilla in the amount of $86,651 is a constructive dividend to individual petitioners. We do not find petitioner husband's uncorroborated testimony that Lily ultimately received the money from this check to be credible. Even if Lily did receive the money, individual petitioners did not present any evidence that the money was repaid to Shin. Nor have individual petitioners proved a business purpose for this check. Regardless of whether Lily or Priscilla received the money, we find that individual petitioners received a personal benefit because the money was given to one of their relatives without a proven business purpose. Thus, the check issued to Priscilla constitutes a constructive dividend to individual petitioners. Edward and Stanley also received money from the Coast and First Pacific accounts. Edward stated that he received the money because he had a need for U.S. funds, but he could not remember what he used the money for. Edward also contends that he repaid the money to Shin within a short period of time. Respondent suggests that Edward and Stanley may have received these checks because individual petitioners owed them money or as their take of a scheme to divert funds from Eastimpex. However, there is no evidence that the payments to Stanley and Edward provided any personal economic benefit to individual petitioners or were for a purpose of individual petitioners. Thus, we find that these amounts are not constructive dividends to individual petitioners, regardless of whether Edward and Stanley repaid the amounts to Shin. Alternatively, individual petitioners argue that Eastimpex had a valid business reason for any payments under the 1986 Agreement because the Wan Yang Chen family threatened the stability of Shin, which was a major supplier of Eastimpex. There was no evidence that Daniel Chen would obtain control of Shin. Rather, he threatened to expose the two-tier payment system to the Taiwanese Government. Individual petitioners contend that Eastimpex did not receive any benefit from the two- tier payment system except a
delay in having to pay for a small portion of its alleged costs. These facts do not present a valid business reason for Eastimpex to make payments under the 1986 Agreement.

Additions to Tax and Penalty
Respondent determined additions to tax under section 6653(a)(1)(A) and (B) against individual petitioners for 1987 attributable to their receipt of constructive dividends and against Eastimpex for taxable year ending March 31, 1988, attributable to its improper treatment of the deposited amounts as cost of goods sold. Section 6653(a)(1)(A) imposes an addition to tax of 5 percent of any underpayment attributable to negligence or disregard of rules or regulations. If that addition applies, section 6653(a)(1)(B) imposes an addition to tax equal to 50 percent of the interest payable on the portion of the understatement of tax attributable to negligence. Respondent also determined an addition to tax against individual petitioners under section 6653(a)(1) for 1988. Negligence is the failure to do what a reasonable and ordinarily prudent person would do under the circumstances. Neely v. Commissioner, 85 T.C. 934, 947 (1985). "Disregard" includes any careless,reckless, or intentional disregard of rules or regulations. Sec. 6653(a)(3). Petitioners bear the burden of proving that the additions to tax do not apply. Rule 142(a); [pg. 1025] Luman v. Commissioner, T.C. 846, 860-861 (1982). Respondent also determined additions to tax under section 6661 against individual petitioners for 1987 and 1988 and against Eastimpex for taxable year ending March 31, 1988. Section 6661(a) provides an addition to tax of 25 percent of the amount of any underpayment attributable to a substantial understatement of tax. Section 6661(b)(2)(A) defines the term "understatement" as being the excess of the amount of tax required to be shown on the return for the taxable year over the amount shown on the return. An understatement is substantial if it exceeds the greater of 10 percent of the tax required to be shown on the return or $5,000 ($10,000 in the case of corporate petitioner). Sec. 6661(b)(1)(A). The amount of the understatement can be reduced if substantial authority existed for the taxpayer's treatment of the item in dispute. Sec. 6661(b)(2)(B). Respondent determined an accuracy-related penalty against individual petitioners under section 6662(a) for 1989. Section 6662(a) imposes a penalty of 20 percent of the portion of an underpayment attributable to one or more of the items set forth in section 6662(b). In the notice of deficiency, respondent determined that petitioners' underpayment was due to: (1) Negligence or disregard of rules or regulations, (2) a substantial understatement of tax, or (3) a substantial overvaluation statement. See sec. 6662(b)(1)-(3). The section 6662 accuracy-related penalty does not apply with respect to any portion of an underpayment if reasonable cause exists for the underpayment and the taxpayer acted in good faith with respect to such portion. Sec. 6664(c)(1). The determination of whether the taxpayer acted with reasonable cause and in good faith depends upon the pertinent facts and circumstances. Sec. 1.6664-4(b)(1), Income Tax 79
Regs. Petitioner husband is an experienced businessman who devised a bewildering payment system between two related corporations which he controlled. Eastimpex admitted that its purpose in using the two- tier payment system was to help Shin conceal income from the Taiwanese Government. Eastimpex also used the payment system to increase the amount it claimed as the cost of goods sold knowing that it would be unable to substantiate the deposited amounts. In addition, individual petitioners used the two-tier payment system to divert funds to their relatives. We find that individual petitioners and Eastimpex acted negligently and without substantial authority with regard to the deposited amounts and are liable for the above additions to tax and penalty as determined by respondent. In addition to the additions to tax and penalty with respect to the issues involving the deposited amounts, respondent also determined additions to tax against individual petitioners under section 6653(a)(1)(A) and (B) for 1987, under section 6653(a)(1) for 1988, and under section 6661 for 1987 and 1988 attributable to their omission of interest income from the Standard Chartered account from their tax returns. Failure to report large amounts of income on a return has been found to be indicative of negligence. Anders v. Commissioner, 68 T.C. 474, 493 (1977).
Individual petitioners knew that they received interest income from the Standard Chartered account. In addition, the Standard Chartered account had a substantial balance and earned a significant amount of interest. However, petitioners did not inform their accountant about the interest income or the existence of the account. The bank statements from the Standard Chartered account were addressed to both petitioner husband and Lily Chan. For a time, the statements were sent to the Eastimpex office. During the years in issue, the statements were mailed to an address in Hong Kong. Petitioner husband gave inconsistent testimony about where Lily was living during the years in issue. Individual petitioners maintain that they reasonably relied on the Eastimpex bookkeepers to provide tax information to their tax return preparer because they received mail regarding personal finances at Eastimpex. However, individual petitioners admitted that they received mail regarding interest income at their personal address as well as at Eastimpex's offices. Thus, we [pg. 1026] reject petitioners' contention that their failure to report the interest income was a reasonable oversight. We find that individual petitioners are negligent and lack substantial authority with regard to their failure to report interest income from the Standard Chartered account and are liable for the additions to tax. After concessions by all parties and to reflect the foregoing, Decisions will be entered under Rule 155. 1 These cases were consolidated for purposes of trial, briefing, and opinion. 2 All section references are to the Internal Revenue Code in effect for the taxable years in issue, and all
Rule references are to the Tax Court Rules of Practice and Procedure, unless otherwise designated. 3 The parties' stipulation of facts, along with the attached exhibits, is incorporated herein by this reference. 4 The account number for the Shin I Food Co. at the Coast Savings and Loan in San Francisco changed twice after it opened and became a term account. The signatories and account name remained the same. The term "Coast account" refers to all of these accounts.
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HEADNOTE1. Fraud penalties-unreported income-civil and criminal cases-collateral estoppel. Tax Court
properly determined that international oil pipeline consultant/former executive who failed to report income diverted to his offshore corp. was collaterally estopped by his prior tax evasion guilty plea from denying his liability for civil fraud penalties. Taxpayer's arguments that he only pled guilty to evasion of tax payment in general, and not to evading taxes for particular years at issue here, were meritless and belied by fact that he expressly admitted to facts establishing evasion scheme spanning years involved here. Alternative argument that he didn't have full and fair opportunity to litigate issue at time he entered his plea was also meritless. Reference(s):  66,635.01(5) ; 74,337.504(110) Code Sec. 6663 2. Gross income-to whom taxable-assignment of income-consulting fees-closely owned or controlled corps.-offshore [pg. 2012-6905] color> and international entities and accounts-proof-foreign personal holding income. Tax Court properly determined that international oil pipeline consultant/former executive, and not offshore corp. he formed and completely controlled, was taxable on consulting fee and related investment income deposited into corp.'s Swiss bank accounts. Contrary to taxpayer's argument that he was acting on corp.'s behalf when he earned fees at issue, there was no written employment agreement or other evidence that corp. held any control over taxpayer as employee. Moreover, he admitted incident to tax evasion guilty plea that accounts' purpose was to hold funds and income that he received from foreign sources during years at issue. Reference(s):  615.047(10) ; 615.186(5) ; 9545.02(20) Code Sec. 61;Code Sec. 954 3. Charitable contribution deductions-noncash contributions-ordinary income and capital gains property-artwork-basis vs. FMV. Tax Court properly determined that international oil pipeline consultant/former executive's charitable contribution deductions for art he held for less than 1 year before donating it were limited under Code Sec. 170(e) to his basis in, rather than FMV of, same: although taxpayer had signed art purchase agreement more than year earlier, such was only option to buy, not contract for purchase that would have triggered holding period for long-term gain. Notably, title didn't pass and delivery wasn't made at time taxpayer entered agreement. Moreover, aside from making initial payment/deposit, taxpayer had no obligation under agreement to follow through with purchase. Reference(s):  1705.42(5) Code Sec. 170;Code Sec. 1221;Code Sec. 1222 4. Accuracy-related negligence penalties-burden of proof and production-charitable contributions-substantial authority; reasonable cause; good faith-reliance on professional. These issues weren't discussed on appeal. Reference(s):  66,625.01(10) ; 66,625.01(45) Code Sec. 6662
OPINIONARGUED: David Harold Dickieson, SCHERTLER & ONORATO, LLP, Washington, D.C., for Appellant. Damon William Taaffe, UNITED STATES DEPARTMENT OF JUSTICE, Washington, D.C., for Appellee.
ON BRIEF: Pamela Satterfield, SCHERTLER & ONORATO, LLP, Washington, D.C., for Appellant. ON BRIEF: Tamara W. Ashford, Deputy Assistant Attorney General, Robert W. Metzler, UNITED STATES DEPARTMENT OF JUSTICE, Washington, D.C., for Appellee. UNITED STATES COURT OF APPEALS FOR THE FOURTH CIRCUIT, Appeal from the United States Tax Court. Before WILKINSON and THACKER, Circuit Judges, and Michael F. URBANSKI, United States District Judge for the Western District of Virginia, sitting by designation. Judge: URBANSKI, District Judge: Affirmed by unpublished opinion. Judge Urbanski wrote the opinion, in which Judge Wilkinson and Judge Thacker joined. Unpublished opinions are not binding precedent in this circuit. UNPUBLISHED (Tax Ct. No. 2202-08) Joseph B. Williams, III, challenges the notice of tax deficiency issued to him by the Commissioner of Internal Revenue for tax years 1993 through 2000. The Tax Court upheld the Commissioner's notice of deficiency. Williams now appeals. Williams argues that the Tax Court erred in three ways: (1) by holding Williams' guilty plea to criminal tax evasion collaterally estops him from denying liability for civil fraud penalties for tax years 1993 through 2000; (2) by attributing income generated by Williams' consulting services to Williams individually instead of to the foreign corporation he formed; and (3) by disallowing certain charitable deductions taken by Williams for art donations made to two universities over the course of three years. Finding each of Williams' arguments to be without merit, we affirm.
I. A.Williams worked for Mobil Oil Corporation from 1973 until his retirement in 1998. In the 1990s, he was tasked with developing strategic business relationships in Russia and former Soviet republics. In 1993, separate and apart from his work with Mobil, Williams began providing consulting and other services concerning pipeline-related contracts to foreign governments. Alika Smekhova, a Russian actress and celebrity, arranged introductions and provided interpretation services for Williams in connection with his
consulting work. That same year, Williams formed ALQI Holdings, Inc. ("ALQI"), a British Virgin Islands corporation. Williams was the sole owner, operational director, and officer of ALQI. Neither Williams nor Smekhova had a written employment contract with ALQI. [pg. 2012-6906] color> Two accounts were opened in ALQI's name at a Swiss bank, Banque Indosuez ("the ALQI accounts"). Williams had complete authority over the ALQI accounts. The bank provided Williams with use of its office space, as well as a Swiss mobile telephone and credit card that were issued and billed in Williams' name. All monies deposited into the ALQI accounts between 1993 and 2000 were received for Williams' oil and pipeline-related consulting services. There are no consulting agreements documenting the services rendered. Williams did not use the ALQI name in his dealings with third parties and did not maintain corporate accounting records. Smekhova was paid a stipend of $5,000 to $10,000 per month from the ALQI accounts, but Williams did not pay himself a salary or commission. Funds were transferred from the ALQI accounts at Williams' direction, however, and were used to pay credit cards and other bills reflecting Williams' personal expenses, such as a $30,000 shopping spree in Paris and a family ski vacation. Williams also made gifts to family and friends from these accounts, including over $41,000 in payments to his former secretary and a $15,000 gift to the wife of Williams' deceased father. More than $7 million in consulting fees were deposited into the Swiss accounts during the relevant period and over $1.1 million in interest, dividends and capital gains was earned on these deposits. Williams did not report any of the consulting fee or investment income on his individual tax returns for tax years 1993 through 2000, nor did he disclose the existence of ALQI or its Swiss accounts. In 2000, at the request of the United States government, the Swiss government froze the ALQI accounts. Subsequently, Williams disclosed his ownership interest in ALQI and the existence of the ALQI accounts on his 2001 tax return. 1 In 2003, Williams amended his 1999 and 2000 tax returns 2 to report the investment income earned on the funds in the ALQI accounts, and he paid the additional tax due. Williams did not include as income on either his original or amended returns the corpus of the accounts. In 2003, Williams was charged in a two-count superseding criminal information with conspiracy to defraud the government, in violation of 18 U.S.C.  371, and tax evasion, in violation of 18 U.S.C.  7201. On June 12, 2003, Williams entered a guilty plea to both counts. The court accepted the guilty plea, sentenced Williams to 46 months' incarceration, and ordered him to pay $3,512,000 in restitution. Williams was released from federal custody on May 21, 2006.
B.In 1996, Williams signed an Art Purchase Agreement in which he purportedly committed to purchasing at a discount from Abbey Art Consultants, Inc. ("Abbey Art") certain works of art that, at Williams' direction, were to be donated at fair market value to charitable institutions. The Agreement recited that Williams "desire[d] to purchase" $72,000 worth of art, but did not identify specific pieces of art, and provided that
the purchase price would not exceed 24% of the appraised fair market value of the art. The Agreement required Williams to pay only $3,600 upon signing; the balance of the purchase price was to be paid on or before such time as the art was donated to charity. Abbey Art was to facilitate all aspects of the art donation and incur all expense, including paperwork, appraisal, packaging, shipping, and storage costs. The Agreement provided that Abbey Art would arrange for the donation "after the required holding period of one (1) year." While Williams could request a donation be made to a certain charitable institution, Abbey Art ultimately had the discretion to choose the donee. If Abbey Art was unable to facilitate the art donation for any reason, the Agreement required Abbey Art to refund Williams' payments. Additionally, Abbey Art's sole remedy under the Agreement for Williams' non-payment was to retain payments already received and retake possession of the art. 3 In the event of a reduction in the fair market value of the art, Abbey Art agreed to pay Williams an amount equal to "the percentage of the dollars paid for each dollar the fair market value of the Art has been reduced." Finally, the Agreement provided that it was the entire agreement between the parties and that it was to be interpreted under New York law. In December 1997, Abbey Art, at Williams' direction, donated certain pieces of art with an appraised fair market value of $425,625 to Drexel University. Williams received an invoice from Abbey Art in the amount of $98,400, representing a purchase price of [pg. 2012-6907] color> $102,000 (approximately 24% of the appraised fair market value of the art) less Williams' $3,600 deposit. Williams paid Abbey Art $98,400 before the end of 1997 and on his federal income tax return for that year, Williams claimed a charitable contribution deduction of $425,625. In December 1999, Williams wrote Abbey Art requesting that a gift of art be made on his behalf to Florida International University for the current tax year. Williams enclosed with this letter a check in the amount of $57,500. Certain pieces of art with an appraised value of $250,525 were donated at Williams' request prior to the end of the year. On his 1999 federal tax return, Williams claimed the full fair market value of the art as a charitable contribution deduction. In 1999, Williams paid Abbey Art $4,600, and in October 2000, Abbey Art arranged a gift of additional artwork with an appraised value of $98,900 to Drexel University. Williams paid Abbey Art the balance due on this donation, $17,158, on December 8, 2000. Williams again claimed the fair market value of the donated art as a charitable contribution deduction on his 2000 federal income tax return.
C.On October 29, 2007, the Commissioner of Internal Revenue issued a notice of tax deficiency to Williams. The Commissioner found the consulting fees deposited into the ALQI accounts between 1993 and 2000, as well as the investment income earned on those funds, to be taxable income to Williams and assessed civil fraud penalties for each of the eight years he failed to report this income on his tax returns. The Commissioner also determined that Williams was only entitled to charitable contribution deductions in the
amount of his basis in the art donated through Abbey Art, because Williams had not owned the art for at least one year prior to the donations. The Commissioner assessed accuracy-related penalties on the underpayments resulting from the disallowed charitable deductions. Williams challenged the notice of deficiency by filing a petition in the Tax Court. The Tax Court granted partial summary judgment in favor of the Commissioner, holding Williams was collaterally estopped from denying that he had committed civil tax fraud during each of the years 1993 through 2000. Williams v. Comm'r, No. 2202-08, 2009 WL 1033354 [TC Memo 2009-81] (U.S. Tax Ct. Apr. 16, 2009). Following
a bench trial, the Tax Court found that the consulting fee and investment income deposited into the ALQI accounts between 1993 and 2000 was attributable to Williams individually. The Tax Court further held that Williams was not entitled to a charitable contribution deduction in the amount of the fair market value of the donated art because Williams did not hold the art for more than one year before donating it. Accordingly, the Tax Court upheld the Commissioner's notice of deficiency and assessment of civil tax fraud and accuracy-related penalties. Williams v. Comm'r, No. 2202-08, Memo 2011-89] (U.S. Tax Ct. Apr. 21, 2011). This appeal followed. We review the Tax Court's decision applying the same standard of review as we would to a civil bench trial in the United States district court. Waterman v. Comm'r, 176 F.3d 123, 126 (4th Cir. 1999). Questions of law and statutory interpretation are reviewed de novo and findings of fact for clear error. Id. The grant of the Commissioner's motion for partial summary judgment on the collateral estoppel issue is reviewed de novo. Henson v. Liggett Grp., Inc., 61 F.3d 270, 274 (4th Cir. 1995). The Commissioner's notice of deficiency is presumed to be correct, and the taxpayer bears the burden of proving it wrong. McHan v. Comm'r, 558 F.3d 326, 332 [103 AFTR 2d 2009-1076] (4th Cir. 2009); see also Welch v. Helvering, 2011 WL 1518581 [TC

290 U.S. 111, 115 [12 AFTR 1456] (1933).
II.[1] Williams first argues on appeal that the Tax Court erred in holding that his guilty plea to criminal tax evasion in violation of 18 U.S.C.  7201 collaterally estops him from denying his liability for civil tax fraud penalties under 26 U.S.C.  6663 for the years 1993 through 2000. 4
The doctrine of collateral estoppel applies "where (1) the "identical issue" (2) was actually litigated (3) and was "critical and necessary" to a (4) "final and valid" judgment (5) resulting from a prior proceeding in which the party against whom the doctrine is asserted had a full and fair opportunity to litigate the issue." McHan, 558 F.3d at 331 (quoting Collins v. Pond Creek Mining Co., 468 F.3d 213, 217 (4th Cir. 2006) (citation and quotation marks omitted)). "[O]nce an issue is actually and necessarily determined by a court of competent jurisdiction, that determination is conclusive in [pg. 2012-6908] color> subsequent suits based on a different cause of action involving a party to the prior litigation." Montana v. United States, 440
U.S. 147, 153 (1979). A taxpayer is collaterally estopped from denying civil tax fraud when convicted for criminal tax evasion under 18 U.S.C.  7201 for the same taxable year. Moore v. United States, AFTR 2d 6058] (4th Cir. 1966); DiLeo v. Comm'r, 360 F.2d 353, 355 [16 959 F.2d 16

96 T.C. 858, 885-86 (1991), aff'd,
[69 AFTR 2d 92-998] (2d Cir. 1992); see generally United States v. Wight, 839 F.2d 193, 196 (4th Cir. 1988) ("The doctrine of collateral estoppel may apply to issues litigated in a criminal case which a party seeks to relitigate in a subsequent civil proceeding."). "[W]hile the criminal evasion statute does not explicitly require a finding of fraud, the case-by-case process of construction of the civil and criminal tax provisions has demonstrated that their constituent elements are identical." Moore, 360 F.2d at 356.
A.Williams argues that the Tax Court misinterpreted the terms of his guilty plea in barring him from denying civil tax fraud liability for the years 1993 through 2000. Williams contends that he did not plead guilty to tax evasion, but rather to evasion of payment of taxes, the elements of which are not dependent upon any specific tax year. 5 As such, Williams argues that he is not collaterally estopped from denying civil tax fraud for the entire eight year period set forth in the notice of deficiency, or for any particular year therein. We reject this argument because, in addition to lacking merit, it has been waived. Williams failed to raise this argument before the Tax Court. Ordinarily, we will not consider an issue raised for the first time on appeal except in limited circumstances, Nat'l Wildlife Fed'n v. Hanson, 859 F.2d 313, 318 (4th Cir. 1988), and this rule is applied equally by courts of appeals reviewing Tax Court decisions, Karpa v. Comm'r, 909 F.2d 784, 788 [66 AFTR 2d 90-5694] (4th Cir. 1990) (citing Grauvogel v. Comm'r, 768 F.2d 1087,
1090 [56 AFTR 2d 85-5747] (9th Cir. 1985)). Williams has not suggested any reason why we should depart from our ordinary rule in this case, and we see no reason to do so.
B.Williams also takes issue with the Tax Court's finding that his conviction for tax evasion collaterally estops him from denying civil fraud for each year from 1993 through 2000. Williams disputes that he pled guilty to tax evasion for each and every one of these years. The record, however, proves fatal to this claim. The plain language of the superseding criminal information charges Williams with tax evasion for each year from 1993 through 2000: From in or about 1993, through in or about April 2001, ... J. BRYAN WILLIAMS, the defendant, unlawfully, willfully and knowingly did attempt to evade and defeat a substantial part of the income tax due and owing by J. BRYAN WILLIAMS ... for the
calendar years 1993 through 2000, by various means, including, among others by (a) arranging for approximately $7.98 million in payments which were income to Williams to be made into the secret Alqi accounts in Switzerland he controlled; and (b) preparing and causing to be prepared, signing and causing to be signed, and filing and causing to be filed, false and fraudulent U.S. Individual Income Tax Returns, Forms 1040, for the calendar years 1993 through 2000, on which he failed to disclose his interest in the secret Alqi bank accounts in Switzerland, and on which, in the years set forth below, he failed to report the approximate amounts of income set forth below, and upon which income there was a substantial additional tax due and owing to the United States of America: [pg. 2012-6909] color> -------------------------------------Calendar Approximate Year Amount of Income -------------------------------------1993 $1,029,518.72 -------------------------------------1994 $752,479.52 -------------------------------------1995 $998,723.14 -------------------------------------1996 $3,917,762.57 -------------------------------------1997 $1,670,891.49 -------------------------------------1998 $133,371.90 -------------------------------------1999 $109,167.59 -------------------------------------2000 $256,234.64 --------------------------------------

(Title 26, United States Code,
Section 7201).
Williams pled guilty to this tax evasion count, as well as to conspiracy to defraud the government in violation of 18 U.S.C.  371. Pursuant to a written plea agreement, Williams agreed to "file accurate amended personal tax returns for the calendar years 1993 through 2000" and "pay past taxes due and owing to the [IRS] by him for calendar years 1993 through 2000, including any applicable penalties." Additionally, Williams admitted during his allocution at his guilty plea hearing that he knew the funds
deposited into the ALQI accounts were taxable to him. Williams acknowledged that for "the calendar year tax returns for 93 through 2000, [he] chose not to report the income to [the IRS] in order to evade the substantial taxes owed thereon, until [he] filed [his] 2001 tax return." Williams continued: "I therefore believe that I am guilty of evading the payment of taxes for the tax years 1993 through 2000." As the Tax Court observed, there is no question that Williams pled guilty to and was convicted of tax evasion for each of the eight calendar years 1993 through 2000. Williams insists he made clear to the district court that he was pleading to a narrower statement of facts concerning tax evasion than those contained in the superseding information. The record proves otherwise. At the plea hearing, Williams' counsel told the district judge: [W]e're not adopting or accepting the facts as stated in the conspiracy count, which I think is the recitation of what was in the original indictment in this case. What we have agreed is that Mr. Williams would plead guilty to conspiracy counts, but based upon the factual allocution, which he has given to the Court. This statement plainly refers to the conspiracy count, not to the tax evasion count. Williams pled guilty to both conspiracy and tax evasion. While he raised a concern at the plea hearing about the factual allegations surrounding the conspiracy count, Williams did not deny any fact or allegation concerning tax evasion, nor raise any issue whatsoever with respect to that count. On the contrary, Williams expressly admitted to facts that demonstrate his tax evasion scheme continued from 1993 until the time he filed his 2001 tax return, as charged in the information.
C.Williams' final contention with respect to collateral estoppel is that he did not have a full and fair opportunity to litigate the issue previously, because at the time he entered his guilty plea, neither the Commissioner nor Williams had analyzed the actual tax implications arising from the ALQI accounts and the amount of deficiencies for each tax year. 6 Thus, argues Williams, the fraud penalties were not actually and necessarily decided by the court in his criminal case. Williams confuses the issues. It matters not whether civil fraud penalties and interest had [pg. 2012-6910] color> been calculated as of the date of his guilty plea or sentencing. 7 These determinations are not required to secure a criminal conviction for tax evasion. What matters for purposes of collateral estoppel is that Williams was indeed convicted of evasion for the years in question. As we held in Moore, that conviction "supplies the basis for a finding of fraud in [a] civil proceeding to determine tax liability." 360 F.2d at 355 (citing Tomlinson v. Lefkowitz, 334 F.2d 262 [14 AFTR 2d 5169] (5th Cir. 1964)).
Williams pled guilty to a tax evasion scheme that continued from 1993 until 2000. In so doing, Williams admitted that he committed tax fraud in each of those eight years. In light of his guilty plea and allocution,
Williams cannot now deny liability for civil tax fraud penalties for the years in question. We find the Tax Court correctly applied the doctrine of collateral estoppel in this case.
III.[2] Williams next argues that the Tax Court erred in finding him individually liable for tax on the consulting fee income deposited into the ALQI accounts between 1993 and 2000. Williams asserts that ALQI was a legitimate business for which he performed consulting work and contends that he acted on the company's behalf when he earned the consulting fees at issue. We are not persuaded. "The principle that income is taxed to the one who earns it is basic to our system of income taxation." Haag v. Comm'r, 88 T.C. 604, 610 (1987), aff'd, 855 F.2d 855 (8th Cir. 1988) (unpublished table 281 U.S. 111 [8 AFTR 10287] (1930). For income to be taxable to a

decision); see also Lucas v. Earl,
corporation: (1) the service-performer must be an employee of the corporation whom the corporation has the right to direct or control in some meaningful sense; and (2) there must exist between the corporation and the person a contract or similar indicium recognizing the corporation's controlling position. Haag, 88 T.C. at 611 (citing Johnson v. Comm'r, relationship exists here. Williams testified that he had no written employment agreement and received no regular salary or commission payments from ALQI. He stipulated that he was the sole operational director and officer of ALQI and the only person with authority to act on the company's behalf in its business activities. Williams had exclusive signature authority over the ALQI accounts from 1993 through 2000 and was the sole person from whom Banque Indosuez would accept instructions with respect to those accounts. There is simply no indication that ALQI wielded any form of control over Williams as an employee. Beyond that, the evidence strongly suggests that Williams did not act on behalf of ALQI when he earned the income in question and merely used ALQI as a bank account. Apart from Williams' testimony, there is no evidence that Williams' consulting clients even knew ALQI existed. There are no consulting agreements, notes or other records that reflect ALQI's business dealings. In fact, there are no ALQI business records at all for the period at issue, except for bank records maintained by Banque Indosuez and a single balance sheet and profit and loss statement dated June 30, 2000. Williams' accountant, Donald Williamson, testified that while he reviewed voluminous bank records and incorporation documents in the course of his work, he did not see any general ledgers, profit and loss statements or balance sheets for ALQI, nor did he see any consulting contracts. Williamson testified that he relied on the representations of Williams and Williams' counsel that ALQI earned the consulting fees in question, and he took those representations at face value. In an effort to legitimize ALQI's operations, Williams points to ALQI's use of Banque Indosuez's office space, its Swiss cell phone and credit card, as well as the fact that clients deposited consulting fees 78 T.C. 882, 891 (1982)). No such employer-employee
directly into the ALQI accounts. Williams insists that ALQI employed Smekhova to arrange, attend and translate at meetings conducted for ALQI business, and that ALQI, not Williams, paid her for her services. But Smekhova, like Williams, had no written employment agreement with ALQI. As the Tax Court noted, "[t]he fact that Mr. Williams' business and personal expenses were paid out of these same Swiss bank accounts does not prove that his clients contracted with ALQI or that ALQI was anything other than the receptacle into which Mr. Williams diverted his consulting income." Williams, Memo 2011-89], at 14. Williams argues that because ALQI is not a "sham" corporation - and the Tax Court assumed that it is not - it must follow that the consulting fee income is taxable to ALQI. But Williams' reasoning is flawed. As the Tax Court persuasively explained, whether ALQI is a legitimate business entity is irrelevant; ALQI [pg. 2012-6911] color> simply did not earn the income at issue. 8 Id.; see Haag, 88 T.C. at 611 ("A finding that the [corporation] is not a sham does not preclude application of the assignment of income doctrine because a taxpayer can assign income to a corporation with real and substantial businesses to avoid tax liability."). Moreover, Williams cannot rise above his own admissions at his guilty plea hearing that the "purpose of the [ALQI] accounts was to hold funds and income [he] received from foreign sources during the years 1993 to 2000." Williams further acknowledged that he "knew that most of the funds deposited into the A[LQI] accounts, and all of the interest income were taxable income to [him]," but admitted he "chose not to report the income to the Internal Revenue Service in order to evade the substantial taxes owed thereon." The Commissioner's determinations of income are entitled to a presumption of correctness, and the taxpayer bears the burden of proving them wrong. McHan v. Comm'r, 558 F.3d 326, 332 [103 AFTR 2011 WL 1518581 [TC
2d 2009-1076] (4th Cir. 2009). "The IRS is not given free rein, however: the taxpayer can rebut the presumption of correctness by proving, by a preponderance of the evidence, that the IRS's income determination is arbitrary or erroneous." Id. Williams has not rebutted the presumption in this case. For these reasons, we find that Williams is liable for tax on the corpus of the ALQI accounts, in addition to the passive income earned on those funds. 9
IV.[3] Williams' final argument on appeal is that the Tax Court erred in limiting his charitable contribution deductions to his basis in the art donated through Abbey Art, rather than allowing deduction of the art's fair market value. Williams contends that the Tax Court erroneously found the Art Purchase Agreement to be an option contract, ignoring both the mutual understanding of the parties and the plain language of the Agreement. For the reasons that follow, we find Williams' arguments unavailing.
A.Generally, a deduction is allowed for any charitable contribution for which payment is made within the taxable year. 26 U.S.C.  170(a)(1). The deduction is allowable, however, only if the contribution is
"verified under the regulations prescribed by the Secretary." Id. When a contribution involves property other than money, the amount of the charitable contribution is the fair market value of the property at the time the donation is made. 26 C.F.R.  1.170A-1(c)(1). This rule is modified in situations involving
donations of appreciated property. In those circumstances, the amount of any charitable contribution is reduced by the amount of gain that would not have qualified as long-term capital gain if the property had been sold by the taxpayer at its fair market value, determined as of the time of the contribution. 26 U.S.C.  170(e)(1)(A). In other words, section 170(e)(1)(A) permits the deduction of long-term capital
gain appreciation but if the property is not long-term capital gain property, the charitable contribution deduction is limited to the taxpayer's basis at the time of the contribution. Long-term capital gain is defined as gain from the sale or exchange of a capital asset 10 held for more than one year. 26 U.S.C.  1222(3). The taxpayer bears the burden of proving he is entitled to a charitable deduction in the amount of the fair market value of the donated property. See INDOPCO, Inc. v. Comm'r, 84 [69 AFTR 2d 92-694] (1992). 503 U.S. 79,
B.The issue to be resolved is whether Williams held the art in question for more than one year before donating it. "In common understanding to hold property is to own it. In order to own or hold one must acquire. The date of acquisition is, then, that from which to compute the duration of ownership or the length of holding." McFeely v. Comm'r, 296 U.S. 102, 107 [16 AFTR 965] (1935). Williams argues
that he acquired the art when he executed the Art Purchase Agreement in December 1996. The Commissioner asserts that Williams did not acquire the art until he paid for it, which in each case was within a year of the donation. [pg. 2012-6912] color> In determining the date of acquisition of property: [N]o hard-and-fast rules of thumb can be used, and no single factor is controlling. "Ownership of property is not a single indivisible concept but a collection or bundle of rights with respect to the property;" consequently, we must examine the transaction in its entirety. The date of the passage of legal title is not the sole criteria; the date on which "the benefits and burdens or the incidents of ownership of the property" were passed must also be considered, and the legal consequence of particular contract
provisions must be examined in the light of the applicable State law. Hoven v. Comm'r, 56 T.C. 50, 55 (1971) (internal citations omitted).
The Tax Court did not look to state law in resolving this issue, however, and the Commissioner insists that state law has no applicability here. Both the Commissioner and the Tax Court cite United States v. Heller, 866 F.2d 1336, 1341 [63 AFTR 2d 89-855] (11th Cir. 1989), for the proposition that "federal tax law disregards transactions lacking an economic purpose which are undertaken only to generate a tax savings. Federal tax law is concerned with the economic substance of the transaction under scrutiny and not the form by which it is masked." Indeed, the Fifth Circuit has recognized that "[t]he application and interpretation of the Internal Revenue Code is a matter of federal law. The form of a document and its effect under state law are therefore not controlling in these federal determinations." Deshotels v. United States, 450 F.2d 961, 964 [28 AFTR 2d 71-5924] (5th Cir. 1972). The Fifth Circuit found it appropriate
to look to Louisiana law in Deshotels, however, in order to understand the agreement at the heart of the parties' dispute. Id. Williams argues we should do the same here and look to New York law 11 in interpreting the Art Purchase Agreement, and he cites to our decision in Volvo Cars of North America, LLC v. United States, contention. In that case, Volvo had written-off excess inventory that it purportedly sold to a warehouser pursuant to the terms of a 1983 contract, thereby reducing its taxable income for the 1983 tax year. The IRS found these were not bona fide sales because Volvo retained control over the inventory even after it was transferred. Volvo brought suit seeking a refund of the tax paid due to the disallowed write-offs, and the jury returned a verdict in Volvo's favor. The district court entered judgment notwithstanding the verdict as to transfers of inventory made prior to execution of the 1983 contract, finding as a matter of law that the contract did not address inventory previously transferred to the warehouser. Volvo appealed. In determining whether the 1983 contract covered inventory previously transferred, we looked to state law "because "in the application of a federal revenue act, state law controls in determining the nature of the legal interest which the taxpayer had in the property."" Id. at 378 (citing United States v. Nat'l Bank of Commerce, 472 U.S. 713, 722 [56 AFTR 2d 85-5210] (1985)). As the Supreme Court stated in 571 F.3d 373 [104 AFTR 2d 2009-5248] (4th Cir. 2009), in support of that
National Bank, "[t]his follows from the fact that the federal statute "creates no property rights but merely attaches consequences, federally defined, to rights created under state law."" 472 U.S. at 722 (quoting United States v. Bess, 357 U.S. 51, 55 [1 AFTR 2d 1904] (1958)).
To be sure, the economic substance of the transaction is the primary concern in the instant case. We need not accept that the parties contracted for the sale of art simply because their signatures appear on a document entitled "Art Purchase Agreement." Even if we look to state law to help determine the nature of the legal interest conveyed by the Agreement, as Williams urges us to do, we remain convinced that the
Tax Court correctly determined that Williams' charitable contribution deduction is limited to his basis in the donated art.
C.The Tax Court examined the rights, duties and obligations the parties assumed when they executed the Art Purchase Agreement and concluded that by signing the Agreement and paying $3,600 up front, Williams purchased an option to buy art. Under New York law, "whether an agreement is a binding contract or an option is to be determined like any other issue of contract interpretation from all four corners of the agreement." Interactive Prop. Corp. v. Blue Cross & Blue Shield, 450 N.Y.S.2d 1001, 1002 (1982). Although a "contract for sale" can encompass both a present sale of goods and a contract to sell goods at a future time, a "sale" requires the passing of title from the seller to the buyer for a price, N.Y. U.C.C. Law  2- 106, and "[t]itle to goods cannot pass under a contract for sale prior to their identification to the contract," id. at  2-401(1). Indeed, "title passes to the buyer at the time and place at which the seller completes his performance with reference to the [pg. 2012-6913] color> physical delivery of the goods ... even though a document of title is to be delivered at a different time or place...." Id. at  2-401(2). An option contract, on the other hand, "is an agreement to hold an offer open; it confers upon the optionee, for consideration paid, the right to purchase at a later date." Kaplan v. Lippman, 75 N.Y.2d 320, 324 (1990). "[U]ntil the optionee gives notice of his intent to exercise the option, the optionee is free to accept or reject the terms of the option." Id. at 325. The contract ripens into a fully enforceable bilateral contract once the optionee gives notice of his intent to exercise the option in accordance with the agreement. Id. The following leads us to believe the Tax Court correctly concluded that the Art Purchase Agreement is not a contract for sale that triggered the holding period required for long-term capital gain. 12
1.Title to the art did not pass upon execution of the Agreement in 1996, and delivery was not made. In fact, the art in question was not even identified in the Agreement. Rather, "[t]he specific items purchased by the Client [were to] be described in written appraisals" and given to Williams once he received physical possession of the art or donated it to a charitable institution. This could not occur, pursuant to the Agreement's terms, until Williams paid the balance of the purchase price. While he asserts art was segregated for him in Abbey Art's warehouse, Williams does not have an inventory of this segregated art, nor did he ever visit the warehouse to view it.
2.
The Agreement provides that $3,600, five percent of the total agreed purchase price of the art ($72,000), was to be paid up front and would be held in escrow pending satisfaction of the Agreement's provisions. The balance of the purchase price was due at the time Williams received physical possession of the art or when it was donated, an act which was to occur in the future but at no specified time. Aside from the initial $3,600 payment, Williams had no obligation to perform under the contract. Williams was not required to follow through with the purchase, and Abbey Art had no right to require specific performance of the full balance of the purchase price. Its sole remedy for Williams' non-payment was to retain as liquidated damages any monies that Williams had paid towards the purchase of the art and to reclaim ownership over it. Indeed, Abbey Art bore all of the expense and all of the risk in this transaction. It was responsible for selecting and paying the appraiser, packaging and shipping the art, and completing all the necessary paperwork. Even in storing the art, Abbey Art bore the risk of loss. See N.Y. U.C.C. Law  2- 509. Moreover, if the fair market value of the art fell below what was reflected in the appraisal, reducing the tax benefit to Williams, Abbey Art was required to refund Williams the percentage of his dollars paid for each dollar in reduction of the fair market value.
3.The Agreement provides that the total purchase price of the art would not exceed 24% of the cumulative appraised fair market value of the art purchased. 13 The purchase price set forth in the agreement is $72,000, which is 24% of $300,000. Thus, the Agreement contemplates $300,000 worth of art would be purchased. Yet the fair market value of the first art donation Williams made ($425,625) far exceeded that amount. Arguably, even if title did pass for $300,000 worth of art upon execution of the Agreement in 1996, it still would not account for the extra $125,000 worth of art donated to Drexel University in 1997, the $250,525 worth of art donated to Florida International University in 1999, and the $98,900 worth of art donated to Drexel in 2000.
D.In sum, the 1996 Art Purchase Agreement was not a contract for sale. Therefore, Williams' holding period for purposes of the long-term gain calculation did not begin until he paid for and acquired a present interest in the art. In each instance, this occurred less than one year from the date of his donation. Williams paid for the December 1997 donation to Drexel University in December 1997. He paid for the December 1999 donation to Florida International University in December 1999. And he paid for the October 2000 donation to Drexel in full in December of that same year. For these reasons, we find the Tax Court did not err in concluding that Williams' charitable contribution deduction is limited to his basis in the art. [pg. 2012-6914] color>
V.Because Williams has not met his burden of proving the Commissioner's notice of deficiency is erroneous, we affirm. AFFIRMED 1 Earlier this year we determined that Williams willfully violated 31 U.S.C.  5314(a) by failing to file for tax year 2000 the form TD F 90-22.1 (" FBAR"), on which he was required to disclose his interest in the ALQI accounts. United States v. Williams, No. 10-2230, Cir. July 20, 2012). 2 Amended returns for 1993 through 1998 were prepared but were never filed. 3 A term of the Agreement requiring specific performance of the unpaid portion of the purchase price was crossed out and initialed by Williams and his wife who, while a signatory to this Agreement, is not a party to this case. 4 Generally, the Commissioner must assess a deficiency within three years of the filing of the tax return from which the deficiency stems. 26 U.S.C.  6501(a). If a deficiency is determined in the case of a 2012 WL 2948569 [110 AFTR 2d 2012-5298] (4th
false or fraudulent return with the intent to evade tax, however, the Commissioner can assess such a deficiency at any time. Id. at fraud. 26 U.S.C. 5 Section  7201 "includes the offense of willfully attempting to evade or defeat the assessment of a  7454(a).  6501(c)(1). The Commissioner bears the burden of proving civil tax
tax as well as the offense of willfully attempting to evade or defeat the payment of a tax." Sansone v. United States, McGill, 380 U.S. 343, 354 [15 AFTR 2d 611] (1965). As the Third Circuit in United States v.
964 F.2d 222, 230 [70 AFTR 2d 92-5043] (1992), explained, the willful filing of a false return
satisfies the elements of evasion of assessment. Such cases are far more common than evasion of payment cases, which are rare and generally require an affirmative act that occurs after any filing, such as placing assets in the name of others or causing debts to be paid through and in the name of others. Id. 6
Any suggestion that Williams' conviction following a guilty plea, rather than a trial, renders collateral estoppel inapplicable misses the mark. "[T]here is no difference between a judgment of conviction based upon a guilty plea and a judgment rendered after a trial on the merits," for purposes of applying the doctrine of collateral estoppel, as the conclusive effect is the same. Blohm v. Comm'r, 1554 [72 AFTR 2d 93-5347] (11th Cir. 1993). Moreover, Williams' reliance on United States v. International Building Co., 345 U.S. 502, 505 [43 994 F.2d 1542,
AFTR 396]-06 (1953), is misplaced. Williams claims International Building stands for the proposition that collateral estoppel is not appropriate when the decision of a prior court is the result of compromise or negotiation rather than a full review of the facts. But International Building involved "a pro forma acceptance by the Tax Court of an agreement between the parties to settle their controversy for reasons undisclosed." Id. at 505. Indeed, in International Building, the Commissioner agreed to withdraw his proofs of claim for tax deficiencies filed in International Building's bankruptcy proceeding, upon a stipulation that the withdrawal was ""without prejudice" and did not constitute a determination of or prejudice the rights of the United States to any taxes with respect to any year other than those involved in the claim." Id. at 503. The parties filed stipulations in the pending Tax Court proceedings that there was no tax liability for the years 1933, 1938, and 1939, and the Tax Court entered formal decisions to that effect. No factual findings were made, no briefs were filed, and no hearings were held. The Supreme Court held that while the Tax Court's decisions were res judicata with respect to tax claims for 1933, 1938, and 1939, they did not collaterally estop the Commissioner from assessing deficiencies for the years 1943, 1944, and 1945. Id. at 505. International Building is plainly distinguishable from the instant case. 7 Moreover, the record makes clear it was Williams' counsel who advocated for proceeding with the guilty plea and sentencing hearings before a sum certain in penalties and interest had been calculated. Williams cannot now argue that he was rushed into pleading guilty before a final figure had been determined. 8 Williams argues Moline Properties, Inc. v. Comm'r, 319 U.S. 436 [30 AFTR 1291] (1943), supports
his position, but his argument falls short. In that case, petitioner Moline Properties claimed that gain on sales of its real property should be treated, and therefore taxed, as the gain of its sole stockholder, and that its corporate existence should be ignored as fictitious. Notwithstanding the fact that Moline "kept no books and maintained no bank account during its existence," the Supreme Court held that it was a separate entity with a tax identity distinct from its stockholder. In reaching this conclusion, the Court noted the fact that the stockholder exercised negligible control over the entity, that Moline mortgaged and sold portions of its property, and that Moline entered into its own business venture by leasing part of its property and collecting rental income. Id. at 440. On the contrary, in the instant case, Williams exercised exclusive and complete control over ALQI, and there is no evidence that ALQI carried on any business activity apart from serving as Williams' bank account.
9 Given this holding, we see no reason to address Williams' challenge to the validity of the Controlled Foreign Corporation regulations, as this argument only becomes relevant if the consulting fee income were attributable to ALQI. 10 The art in question qualifies as a capital asset pursuant to 26 U.S.C. 11 The parties do not dispute that if state law is to be invoked in the context of this analysis, New York law applies per the terms of the Agreement. 12 We note that paragraph 12 of the Agreement provides that it is "the entire agreement between the respective parties hereto and there are no other provisions, obligations, representations, oral or otherwise, of any nature whatsoever." 13 It goes without saying that the appreciation guaranteed to Williams by virtue of this Agreement is suspect, to say the least. The Commissioner has not challenged the valuation of the art, however, and that issue is not before us.  1221(a).
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MEMORANDUM FINDINGS OF FACT AND OPINION
PARKER, Judge: In these consolidated cases, respondent determined deficiencies in and additions to petitioners' Federal income tax as follows: Additions to Tax 6653(a)(1) 6653(b)<2> $ 7,414.88
Docket No. Petitioners 24683-84 .... Ronald and Dalene Lerch
Year 1977
Deficiency $ 14,829.75
1980
55,723.15
$2,786.16
26730-85 .... Ronald and Dalene Lerch 1978 34,264.00 17,132.00 28299-83 .... Ronald and Dalene Lerch 1979 19,449.31 972.47 26729-85 .... Ronald Lerch 1981 132,602.34 66,301.77 26731-85 .... Dalene Lerch 1981 61,549.00 3,077.45<3> -----------------------------------------------------------------------------<2>Unless otherwise indicated, all section references are to the Internal Revenue Code of 1954, as amended and in effect during the taxable years in question, and all "Rule" references are to the Tax Court Rules of Practice and Procedure. <3>Respondent also determined that Dalene Lerch was liable under section 6653(a)(2) for fifty percent of the interest due on $61,549. By Amendment to Answer filed December 23, 1985, and pursuant to section 6214(a), respondent asserted increased deficiencies and additions to petitioners' federal income tax as follows: Increased Additions to Tax 6653(a) 6653(b) $5,608.12 $1,386.84

Docket No. Petitioners 24683-84 .... Ronald and Dalene Lerch

Year 1977 1980

Increased Deficiency $11,215.25 27,729.85
By Amendment to Answer filed March 21, 1986, and pursuant to section 6214(a), respondent asserted an increased deficiency in petitioners' 1979 tax in the amount of $50,649.67. In addition, respondent asserted that a part of the underpayment of tax for such year was due to petitioners' fraud and, in lieu of the section 6653(a) addition, determined a section 6653(b) addition to tax in the amount of $35,049.49. After concessions, 4 the issues remaining for decision are:[pg. 87-1472] ((1)) Whether petitioners understated their taxable income each year as determined by respondent; ((2)) Whether petitioners are entitled to various deductions, exemptions, and tax credits in any amounts in excess of those allowed by respondent; ((3)) Whether petitioners are liable for the addition to tax under section 6653(a) for the taxable year 1980 and whether petitioner Dalene A. Lerch is liable for additions to tax under sections 6653(a)(1) and (a)(2) for the taxable year 1981; ((4)) Whether petitioner Ronald L. Lerch is liable for additions to tax under section 6653(b) for fraud for the taxable years 1977, 1978, 1979, and 1981; and ((5)) Whether the assessment and collection of any tax and additions to tax is barred by the statute of limitations for the taxable years 1977 and 1978.

FINDINGS OF FACT I. Background Facts
Petitioners Ronald L. Lerch (Mr. Lerch) and Dalene A. Lerch (Mrs. Lerch), husband and wife, resided in Fort Wayne, Indiana, at the time each petition was filed in each of these consolidated cases. Petitioners filed joint Federal income tax returns (Forms 1040) for the taxable years 1977, 1978, 1979, and 1980. For the taxable year 1981, Mr. and Mrs. Lerch filed individual Federal tax returns (Forms 1040) with each claiming the filing status of married filing separately. Mr. and Mrs. Lerch were married in December of 1957. Mr. Lerch attended Indiana University and graduated with a bachelor's degree in 1958. He has a background in marketing and took two basic accounting courses in college. Petitioners have three children, a daughter and two sons. After graduating from high school, the children left home to attend college. The daughter began college in 1977 and the two sons began college in 1980 and 1981, respectively. Petitioner Dalene A. Lerch's educational background includes a high school diploma and one year of college. During the years 1977, 1978, and 1980, she was employed by Glenway Bargain Center, Inc., and petitioners reported her wages from this employment on their joint Federal tax returns for those years. During the years in issue, petitioners maintained a joint checking account at the Anthony Wayne Bank in Fort Wayne, Indiana. 5 Mrs. Lerch occasionally made deposits to this account, but most deposits were made by Mr. Lerch. Mrs. Lerch received $150 a week from Mr. Lerch, usually on Mondays, to purchase groceries and other items she needed for the week. Occasionally, she needed more money to carry her through the week. When this occurred, she simply asked Mr. Lerch for more money. However, during the year 1979, Mrs. Lerch frequently overdrafted their joint checking account. In fact, she thinks she probably set a record for overdrafts in that year. Mr. Lerch made the necessary deposits to cover her overdrafts. Mrs. Lerch also had access to a Master Card from the Anthony Wayne Bank, on which Mr. Lerch made the monthly payments. Mrs. Lerch made annual trips to Florida, usually in March, to pick up her grandmother and bring her back to northern Indiana. In addition, each October Mrs. Lerch usually took her grandmother to Pennsylvania to visit relatives. During 1979, Mrs. Lerch had access to and drove a new Oldsmobile Delta 88. In 1981, she had access to and drove a new Chrysler New Yorker. These cars were used for both personal and business purposes. Mrs. Lerch did not know how these cars were titled and was not involved with licensing or insuring either of these cars. At all times pertinent to this case, Mr. Lerch was president of Power-Hose Couplings, Inc., (hereinafter referred to as Power-Hose). 6 Power-Hose was a distributing and light manufacturing company, primarilydealing in electric motors, V drives, hydraulic fittings and hose assemblies, pulleys, sprockets, gears, bearings, power units, and conveyors. During the years in issue, Power-Hose employed between eight and twelve employees. As president, Mr. [pg. 87-1473] Lerch controlled the day-to-day operations of Power-Hose and approximately 35 to 40 percent of the company's sales were directly attributable to his efforts. Power-Hose filed 1979, 1980, and 1981 U.S. Corporation Federal Income Tax Returns (Forms 1120), with the Internal Revenue Service. These corporate returns were signed by Mr. Lerch as president of Power-Hose. During the years in issue, both Mr. and Mrs. Lerch were officers of Power-Hose. In addition, petitioners were shareholders of Power-Hose during the years 1978, 1979, 1980, and 1981, and also served as directors during those years. 7 Except for serving as an officer and director during the years in issue and occasionally running errands for her husband, Mrs. Lerch had no other involvement with Power-Hose. She was never an employee of Power-Hose during any of the years in issue. During the years 1977 through 1981, apart from his activity with Power-Hose, Mr. Lerch operated a business known as 20th Century Products, a manufacturer's representative for power transmissions, belts and pulleys, essentially the same kind of items sold by Power-Hose. Originally, 20th Century Products began as a partnership but no partnership returns were ever filed on its behalf. At least by 1979, Mr. Lerch was operating 20th Century Products as a sole proprietorship. At first, 20th Century Products' business location was the personal residence of Mr. Lerch's business associate. However, after the business associates split up, Mr. Lerch began conducting business for 20th Century Products from his office at Power-Hose. Petitioners reported a net profit of $1,947 from 20th Century Products on Schedule C of their joint 1980 Federal income tax return. Mr. Lerch reported a net profit of $11,845 from 20th Century Products on Schedule C of his individual 1981 Federal income tax return. Petitioners did not file a Schedule C for 20th Century Products for 1977, 1978, or 1979. Apparently, no employees worked for Mr. Lerch in connection with 20th Century Products. Mr. Lerch incurred various automobile, travel and entertainment expenses in connection with his employment with Power-Hose. Power-Hose reimbursed Mr. Lerch for these and other expenses. Mr. Lerch simply wrote a memo to the accounting department listing his expenses for the month and a check was issued to cover the listed expenses. Mr. Lerch never provided any receipts to the accounting department for these expenses, because he did not want his employees to know the nature of his expenses. 8 Mr. Lerch failed to produce any of these receipts at trial. From 1979 through 1981, Power-Hose paid Mr. Lerch's expenses incurred on duck hunting trips when he was accompanied by customers. Power-Hose also paid for newspapers delivered to his residence and for magazine subscriptions that Mr. Lerch considered business related. 9 During the years in issue, petitioners owned various rental properties. Petitioners originally managed these properties under the name R. L. Lerch and Sons but later changed the name to Fort Wayne Property Management. During 1979, Bonnie Brotherton, an employee of Power-Hose, maintained the checking account for Fort Wayne Property Management. She was not, however, separately compensated
by petitioners for this service. 10 During the years 1979, 1980, and 1981, all rents collected by Fort Wayne Property Management were derived exclusively from Power-Hose.[pg. 87-1474] William Andorfer, a Certified Public Accountant since 1958, was at all times pertinent to this case employed by and was the treasurer of the accounting firm of Leonard J. Andorfer & Company, Inc., a professional corporation that employed approximately 12 accountants. Mr. Lerch and Mr. Andorfer had known each other since grade school and Mr. Andorfer had done a considerable amount of accounting and tax work for Mr. Lerch beginning in the early sixties. Mr. Andorfer prepared petitioners' Federal income tax returns for all the years in issue. He also prepared the corporate tax returns for Power-Hose, and occasionally prepared Federal tax returns for petitioners' children. Mr Andorfer prepared Federal tax returns for Chris and Tracey Lerch, petitioners' sons, for the taxable years 1980 and 1981 and prepared Federal tax returns for Kimberly Lerch, petitioners' daughter, for the taxable years 1977 through 1981. 11 Mr. Andorfer charged Power-Hose for preparing petitioners' Federal tax returns, both joint and individual, for the years in issue. He also charged Power-Hose for preparing Kimberly Lerch's Federal tax returns for all the years in issue and for preparing Chris Lerch's tax return for the taxable years 1980 and 1981. 12 With respect to petitioners' joint Federal tax returns for the taxable years 1977, 1978, 1979, and 1980, Mr. Andorfer prepared these returns based on either oral or written information furnished by Mr. Lerch. Mr. Andorfer did not recall ever seeing any of Mr. Lerch's books and records. Generally, Mr. Lerch gave Mr. Andorfer a summary sheet of his income and expenses from which Mr. Andorfer prepared petitioners' tax returns. With respect to the taxable year 1981 when petitioners filed separate returns, Mr. Lerch furnished Mr. Andorfer all of the information that was used to prepare both of these returns. Mr. Andorfer never asked Mrs. Lerch for and never received any information from her regarding the preparation of any tax return for any of the years before the Court. After preparing petitioners' Federal tax returns for each of the years in issue, Mr. Andorfer forwarded the completed returns to petitioners for their signature. Following normal procedure, he included instructions with each return as to when to file, where to file, and the amount of money, if any, they were required to pay. He also included any special instructions peculiar to that return. Petitioners both signed their joint Federal income tax returns for the taxable years 1977, 1978, and 1980, and each petitioner signed his or her respective 1981 individual Federal income tax return. Petitioners' 1979 joint Federal income tax return was originally filed without their signatures, but both of them subsequently executed a declaration under the penalties of perjury with respect to that return. During the years in issue, petitioners reported adjusted gross income (AGI) and taxable income and paid Federal income taxes in the amounts as follows: Year 1977 1978 1979 1980 Return Joint Joint Joint Joint AGI $25,529 17,219 18,609 19,041 Taxable Income $14,895 11,685 15,788 13,522 Tax Paid $1,191 528 1,190 1,016

.......... .......... .......... ..........
1981 .......... Separate (Ronald) 33,772 17,943 4,480 1981 .......... Separate (Dalene) 12,000<13> 12,562 2,311 ----------------------------------------------------------------------------<13> The income listed for Dalene Lerch on her 1981 separate return was identified on the return as interest income paid to her by Power-Hose. However, on personal financial statements submitted to the Anthony Wayne Bank in Fort Wayne, Indiana, petitioners reported a dramatic increase in their net worth in the period from 1976 to 1980. For the taxable years 1976, 1978, and 1980, petitioners reported their net worth in the amounts of $80,000, $379,726.50, and $1,292,599, respectively.[pg. 87-1475] Mr. Andorfer stopped preparing petitioners' Federal income tax returns in early 1983 or 1984. About this time, Mr. Andorfer first learned of the existence of Swiss bank accounts that led him to believe Mr. Lerch was not providing him with all the information necessary to properly prepare petitioners' tax returns. Consequently, Mr. Andorfer terminated his business relationship with petitioners. 14

II. Unreported Income Items
(A.) Sale of Maumee Property. On or about November 11, 1965, petitioners purchased rental property located in Allen County, Indiana, at 3032 Maumee Avenue, Fort Wayne, Indiana (hereinafter referred to as the Maumee property) for the amount of $50,000. For a period of time, Power-Hose rented the Maumee property from petitioners for use as its place of business. Petitioners received rental income from Power-Hose and occasionally received income from the rental apartments located in the upstairs of the building. For purposes of depreciating the Maumee property, petitioners allocated $3,000 of the purchase price to the land and $47,000 to the building. In 1947, petitioners made improvements to the Maumee property totaling $1,363 bringing their total cost or other basis in the Maumee property to $51,363. Petitioners also purchased furnishings for the Maumee property totaling $7,166. Prior to the taxable year 1977, petitioners had claimed accumulated depreciation with respect to the building, improvements, and furnishings in the amounts of $15,745, $682, and $5,923, respectively. On or about November 26, 1976, petitioners entered into an agreement to sell the Maumee property for the amount of $100,000. 15 Settlement of the sale was held on April 13, 1977, at which time petitioners executed a Warranty Deed on the Maumee property and received a cashier's check from the buyers in the amount of $63,164.17. 16 Petitioners did not report the sale of the Maumee property on their 1977 joint Federal income tax return. Moreover, petitioners deducted a full year's depreciation on the Maumee property in 1977 in the amount of $1,683. In gathering his tax information for 1977, Mr. Lerch failed to inform Mr. Andorfer of the Maumee property sale. 17 Moreover, Mr. Lerch never filed[pg. 87-1476] an amendedreturn for that year to include the amount of gain recognized on the sale or to adjust the amount of depreciation claimed on the Maumee property for 1977. (B.) Foreign Sourced Income. 1. Unreported Interest Income. On September 9, 1976, petitioners deposited the amount of $344,977.24 (Canadian dollars) in a passbook savings account with the Canadian Imperial Bank of Commerce in Quebec, Canada (hereinafter sometimes referred to as the Imperial Bank). The account was styled in the name of Ronald Lee Lerch and/or Dalene A. Lerch in trust for Kemberley [sic], Chris, and Tracy [sic] and was assigned account No. 63-04168. The sole signatories on this account were Ronald Lee Lerch and/or Dalene A. Lerch which authorized either or both of them to sign on that account. The Imperial Bank did not require any written documentation in order for parents to open a trust account for the benefit of their children. A simple oral request by the parents was sufficient to open such an account. Petitioners have never produced any written instrument or other agreement depicting the terms of any purported trust established at the Imperial Bank. At all times pertinent to this case, petitioners maintained and exercised complete control and dominion over account No. 63-04168. Petitioners never filed any gift tax returns with respect to the initial transfer of funds in any of the years in issue. Moreover, petitioners never filed any fiduciary tax returns (Forms 1041) or any information returns, required with respect to foreign trusts, for any of the years in issue. In addition, petitioners' children, Kimberly, Chris, and Tracey, did not report as income any of the interest or gains credited to account No. 63-04168 during any of the years in issue. 18 During the years 1976 through 1981, the funds of account No. 63-04168 were invested in term deposits and Canadian Treasury bills. These investments were acquired by debiting the account for the principal purchase amount. The account was credited periodically for the interest earned on the term deposits and credited with the principal amount upon maturity. With respect to the Canadian Treasury bills, the gain realized and the principal amount were credited to the account on the date of maturity. These investments were rolled over regularly during the years in issue. From September 10, 1976 to April 25, 1980, 28 term deposits were purchased with the funds maintained in this account. These term deposits were purchased in the name of Ronald Lee Lerch and/or Dalene A. Lerch in trust for Kemberley [sic], Chris and Tracy [sic]. The Imperial Bank withheld amounts for nonresident tax during the years 1976 through 1980 with respect to the interest earned and credited to this account. The following table sets forth in Canadian and U.S. dollars the amounts of interest earned on these term deposits and credited to account No. 63-04168 and the amounts of nonresident tax withheld during the taxable years 1977 through 1980: Canadian Dollars Interest Withholding $33,147.22 $4,972.09 34,527.89 5,179.19 51,118.75 7,667.83 U.S. Dollars<19> Interest Withholding $30,804.98 $4,620.71 30,041.28 4,506.17 46,653.73 6,521.00

Year 1977 ...... 1978 ...... 1979 ......
1980 ...... 21,433.38 3,215.00 18,319.51 2,739.27 ----------------------------------------------------------------------------<19> The U.S. dollar amounts were computed based on the current foreign exchange rate applicable on the date that the interest from these term deposits was credited to account No. 63-04168. The current foreign exchange rate for each date was determined from the foreign exchange table published in the Wall Street Journal. During the year 1981, the Imperial Bank account No. 63-04168 was credited with interest in the amount of $1,137.41 (Canadian) or $947.36 (U.S. dollars) but no nonresident tax was withheld in that year.[pg. 87-1477] The Imperial Bank mailed a Form NR4 (Supplementary Form) to petitioners for each of the years 1977 through 1980, reflecting the amount of interest paid in Canadian dollars and the amount of nonresident tax withheld in Canadian dollars with respect to such years. On their joint 1977 Federal income tax return, petitioners did not report as income any of the interest credited to account No. 63-04168 for that year. In supplying Mr. Andorfer with the necessary information to prepare petitioners' 1977 joint tax return, Mr. Leach failed to inform Mr. Andorfer of the Imperial Bank account maintained in Canada. Thus in preparing this return, Mr. Andorfer did not list the Imperial Bank in Part I of Schedule B as a source of interest during 1977. Moreover, after Mr. Andorfer prepared petitioners' 1977 tax return, the return was forwarded to petitioners for their signatures with specific instructions to answer the questions in Part III of Schedule B pertaining to Foreign Accounts and Foreign Trusts. 20 Mr. Andorfer had been specifically instructed by Mr. Lerch not to fill out this portion of Schedule B. Petitioners filed their joint 1977 Federal income tax return without completing Part III of Schedule B attached to their Form 1040. On their joint 1978 Federal income tax return, petitioners reported interest income from the Imperial Bank in the amount of $1,851, but the location of Imperial Bank was not disclosed. Again, Mr. Andorfer was specifically instructed by Mr. Lerch not to fill out Part III on Schedule B pertaining to foreign accounts. However, after this tax return was prepared by Mr. Andorfer, it was returned to petitioners for their signatures with instructions to complete Part III of Schedule B. Prior to filing petitioners' 1978 joint Federal income tax return with the Internal Revenue Service, Mr. Lerch placed an "X" in Part III of Schedule B under the "Yes" column with respect to the first question. 21 Thus, on this return, petitioners acknowledged the existence of a foreign financial account in which they had an interest in or signature or other authority over at some point during 1978. The second question, pertaining to foreign trusts, was not answered. On their joint 1979 Federal income tax return, petitioners reported interest income from the Imperial Bank in the amount of $444. On Mr. Lerch's instructions, Mr. Andorfer completed Part III of Schedule B and answered the first question "Yes" and the second question "No." Mr. Andorfer also attached
Form 90-22.1 ( Report of Foreign Bank and Financial Accounts) to petitioners' 1979 tax return for Mr. Lerch's signature. Relying on information furnished by Mr. Lerch, Mr. Andorfer checked line 7 of this form indicating that the total maximum value of all foreign bank accounts did not exceed $10,000 at anytime during such year. 22 Mr. Lerch did not sign that Form 90-22.1, but the form was filed with the Treasury Department. That was the only Form 90-22.1 filed during the years involved in this case. On their joint 1980 Federal income tax return, petitioners did not report any interest [pg. 87-1478] income on Schedule B credited to account No. 63-04168 during 1980. However, in Part III of Schedule B, the first question was answered "Yes" and the second question was answered "No." After preparing this return, Mr. Andorfer attached Form 90-22.1 and returned it to petitioners for their signatures. Again, line 7 of Form 90-22.1 was checked indicating that the aggregate value of all foreign bank accounts did not exceed $10,000 at anytime during such years. The record establishes that petitioners never filed this Form 90-22.1. On their individual 1981 Federal income tax returns, neither petitioner reported on Schedule B any interest from the Imperial Bank. However, Part III of Schedule B was completed on both of these returns. On Mr. Lerch's 1981 tax return, the first question in Part III of Schedule B was answered "Yes" and the second question answered "No." On Mrs. Lerch's 1981 tax return, both questions in part III of Schedule B were answered "No." Mr. Andorfer answered the questions in Part III of Schedule B on Mr. Lerch's 1981 tax return as directed by Mr. Lerch. In addition, Mr. Andorfer attached Form 90-22.1 to Mr. Lerch's 1981 tax return with specific instructions to complete this form before mailing. However, line 7 of Form 90-22.1 was not checked by Mr. Andorfer as it had been for the years 1979 and 1980. The record establishes that this Form 90-22.1 was never filed. 2. Unreported Short-Term Capital Gains. On April 25, 1980, the first Canadian Treasury bill was purchased with funds maintained in the Imperial Bank account No. 63-04168. From April 25, 1980 through August 7, 1981, 12 Canadian Treasury bills were purchased with funds from this account. Each Treasury bill was purchased by simply debiting the account with the principal purchase amount. Petitioners received a confirmation statement from the Imperial Bank with respect to each debit entry for the purchase of each Canadian Treasury bill during the years 1980 and 1981. As each Canadian Treasury bill matured, 23 the amount of gain and the principal purchase amount were credited to account No. 63-04168. All the Treasury bills purchased with funds from this account were kept at the Imperial Bank for safekeeping. The Imperial Bank sent statements to petitioners reflecting the computation of gain on each Canadian Treasury bill that petitioners purchased and sold during the years 1980 and 1981. The gains realized on the purchase and sale of Canadian Treasury bills reflected in both Canadian and United States dollars and credited to account No. 63-04168 during the years 1980 and 1981 are as follows: 1980
Acquisition Redemption Date Date 04/25/80 ..... 06/27/80 06/27/80 ..... 08/01/80 08/01/80 ..... 10/31/80 10/31/80 ..... 11/28/80 Total 1981 01/28/80 ..... 01/09/81 10/09/81 ..... 02/06/81 02/06/81 ..... 03/06/81 03/06/81 ..... 04/03/81 04/03/81 ..... 05/01/81 05/01/81 ..... 06/05/81 06/05/81 ..... 07/03/81 07/03/81 ..... 08/07/81 Total 1980 Acquisition Date Gain 04/25/80 ..... $12,115.80 06/27/80 ..... 5,204.07 08/01/80 ..... 12,043.35 10/31/80 ..... 4,242.96 ---------Total $33,606.18 1981 01/28/80 ..... $ 7,246.75 10/09/81 ..... 6,576.57 02/06/81 ..... 6,731.34 03/06/81 ..... 6,652.56 04/03/81 ..... 6,612.50 05/01/81 ..... 8,532.77 06/05/81 ..... 7,614.66 07/03/81 ..... 9,391.20 ---------Total $59,358.35

Sale Price Canadian $ $477,000 477,000 495,000 498,000

Cost Canadian $ $464,884.20 471,795.93 482,956.65 493,757.04

$505,000 511,000 517,000 523,000 529,000 529,000 537,000 546,000
$497,753.25 504,423.43 510,268.66 516,347.44 522,387.50 520,467.23 529,385.34 536,608.80 Taxable Gain U.S. $ $10,545.59 4,494.23 10,250.09 3,568.32 ---------$28,858.23 $ 6,100.31 5,501.95 5,609.22 5,616.09 5,521.43 7,111.21 6,336.92 7,559.91 ---------$49,357.04

Exchange Rate .8704 .8636 .8511 .8410

.8418 .8366 .8333 .8442 .8350 .8334 .8322 .8050
On August 7, 1981, Mr. Lerch authorized the Imperial Bank to issue a bank draft from account No. 63-04168 in the amount of $546,000. On August 7, 1981, bank draft No. Y 355063 of the Imperial Bank was drawn payable to Ronald Lerch in the amount of $546,000. The bank draft was endorsed by Mr. Lerch and negotiated [pg. 87-1479] at the Societe de Banque Suisse (Canada) in Montreal on the same day. The Societe de Banque Suisse (also known as the Swiss Bank Corporation (Canada)
and SBC Financial Limited) credited the amount of $546,000 to the account of Mr. Ronald Lerch, with instructions from Mr. Lerch to transfer such funds to the Bank's Winterthur office in Zurich to be invested in 90-day Canadian Treasury bills. On August 10, 1981, SBC Financial Limited transferred these funds to its Winterthur office. The record does not disclose what happened to these funds after they were transferred to a Swiss bank account. On their joint 1980 Federal income tax return, petitioners did not report as income any of the gains from the sale of Canadian Treasury bills credited to account No. 63-04168 during 1980. In addition, on their individual 1981 Federal income tax returns, neither Mr. nor Mrs. Lerch reported as income any of the gains from the sale of Canadian Treasury bills credited to account No. 63-04168 during 1981. (C.) Unreported Commissions. During the taxable year 1979, Power-Hose issued checks totaling $19,342.09 to 20th Century Products, a company Mr. Lerch operated as a sole proprietorship. Petitioners did not file a Schedule C for 20th Century Products with their 1979 tax return and did not report any income for 20th Century Products for such year. Prior to filing petitioners' 1979 return, Mr. Lerch did not discuss with Mr. Andorfer whether the checks received from Power-Hose during 1979 represented taxable income to 20th Century Products in such year. In fact, Mr. Lerch did not disclose to Mr. Andorfer that 20th Century Products existed in 1979. During the period April 3, 1981 to November 12, 1981, Dynacraft Company, a division of Paccar, Inc., issued checks to Ronald L. Lerch, 20th Century Products, totaling $15,750.07 in payment of his sales commissions. On his individual 1981 Federal income tax return, Mr. Lerch reported gross receipts for 20th Century Products in the amount of $50,496. There is no probative evidence in the record that the $15,750.07 sales commissions are included in this gross receipts figure. 24
III. Deductions, Exemptions, Tax Credits-Various Adjustments Made for Lack of SubstantiationBy statutory notice of deficiency dated July 1, 1983, respondent disallowed for lack of substantiation the following deductions, exemptions, and credits on petitioners' joint 1979 Federal income tax return: Schedule C Expenses Operating expenses ................. Depletion ......................... Capital Loss ......................... Rental Property Depreciation ....................... Interest Expense ................... Repairs ........................... Entertainment & Travel .............

$ 1,727 794 3,000 6,372 6,087 4,851 21,799
Itemized Deductions (Exess of Zero Bracket amount) ........................ Political Contributions Credit ............................ Exemptions (children) ..............

2,821 100 3,000
Due to the increase in petitioners' self-employment income, respondent recomputed petitioners' self-employment tax. Respondent also determined that part or all of the underpayment of tax was due to negligence under section 6653(a). By statutory notice of deficiency dated April 10, 1984, respondent made various adjustments to petitioners' 1977 and 1980 taxes. Respondent determined that petitioners failed to report taxable gain in 1977 from the sale of the Maumee property in the amount of $32,394.58. Respondent also reduced the amount of depreciation claimed on the Maumee property in 1977 to $561 to correspond with the period petitioners owned the property during that year. For 1980, respondent determined that petitioners failed to report dividend income in the amount of $10,241 from Canadian securities. See n. 27, infra. In addition, respondent determined that petitioners received constructive dividends in the amount of $31,271.92 from Power-Hose during 1980 resulting from the payments by Power-Hose of petitioners' personal expenses and increased their taxable income accordingly. The following is a list of those personal expenses: Auto Expense ............................. Travel and Entertainment ................. Legal and Professional ................... Legal and Professional ................... Life Insurance - Officers ............... $ 3,887.24 15,402.39 7,800.00 3,656.45 525.84 --------$31,271.92
Respondent also disallowed for lack of substantiation the following deductions totaling $43,205 that petitioners claimed on their 1980 tax return and increased [pg. 87-1480] their taxable income accordingly since petitioners failed to establish that such amounts were paid or were paid for the purpose indicated: Excess Itemized Deductions .............. Purchase - Schedule C ................... Schedule C - Oil Wells ................. Rental Expenses ......................... Employee Business Expenses .............. Total $ 5,519 9,332 948 20,463 6,943 -------$43,205
In addition, respondent disallowed for lack of substantiation the long term capital loss carryover that petitioners claimed in the amount of $3,210. Based on petitioners' net short-term capital gain of $1,209 reported on Schedule D and the claimed net capital loss of $1,001, respondent increased their 1980 taxable income by $2,210. Finally, respondent determined that part of the underpayment of tax for the taxable year 1977 was due to fraud under section 6653(b) and that part of the underpayment of tax for the taxable year was due to negligence or intentional disregard of the rules and regulations under section 6653(a). By statutory notice of deficiency dated April 12, 1985, respondent determined that in the taxable year 1978 petitioners received unreported interest income on term deposits with the Imperial Bank in Canada in the amount of $40,934 (U.S. dollars). Respondent allowed petitioners a foreign tax credit in the amount of $6,140. On brief, respondent concedes that the correct amount of unreported interest income from the Imperial Bank in such year is $30,041.28. Respondent also determined that all or part of the underpayment of tax for 1978 was due to fraud under section 6653(b). By statutory notice of deficiency dated April 12, 1985, respondent determined that in 1981 Mr. Lerch failed to report short-term capital gains totaling $71,393 from transactions involving Canadian Treasury bills. Respondent further determined that Mr. Lerch failed to substantiate the $18,116 commodity loss reported on Schedule D and increased his taxable income accordingly. In addition, respondent determined that in 1981 Mr. Lerch received unreported interest income in the amount of $1,413.66 (U.S. dollars) from the Imperial Bank. Respondent also determined that Mr. Lerch failed to report in 1981 nonemployee compensation in the amount of $15,750 received from Dynacraft Company, a division of Paccar, Inc. Respondent also determined that during 1981 Mr. Lerch received constructive dividends from Power-Hose totaling $27,105 resulting from payments by Power-Hose of Mr. Lerch's personal expenses. The following is a list of those personal expenses still in dispute, respondent having conceded a $108 item: Auto Expense .................... Travel and Entertainment ........ Legal and Professional .......... Life Insurance--Officers ....... Total $ 4,374 19,161 2,936 526 -----$26,997
Respondent also disallowed for lack of substantiation the following deductions: Excess Itemized Deductions .......... $10,946
Schedule C Deduction Cost of Goods Sold ............... Business Expenses .................. Rental Expenses--Schedule E ......... Employee Business Expenses ..........

23,761 14,890 25,662 7,078
Respondent further determined that all or part of Mr. Lerch's underpayment of tax for the taxable year 1981 was due to fraud under section 6653(b). By statutory notice of deficiency dated April 12, 1985, respondent determined that in 1981 Mrs. Lerch failed to report gains totaling $71,393 from transactions involving Canadian Treasury bills. 25 Respondent further determined that Mrs. Lerch failed to report rental income in the amount of $32,625 generated from property she owned jointly with her husband. 26 Since respondent disallowed the excess itemized deductions on Mr. Lerch's 1981 tax return, and Mrs. Lerch thus no longer was required to itemize her deductions, respondent decreased Mrs. Lerch's taxable income by $1,562, representing the excess of [pg. 87-1481] the zero bracket amount over her claimed itemized deductions. In an Amendment to Answer filed December 23, 1985, respondent claimed an increased deficiency pursuant to section 6214(a) for each of the taxable years 1977 and 1980. Respondent determined that petitioners received unreported interest income on term deposit investments from the Imperial Bank as follows: Nonresident Tax Withholding (U.S. Dollars) $4,620.17 2,739.27

Year 1977 1980

Interest (U.S. Dollars) ............ $30,804.98 ............ 18,319.51
In addition, respondent determined petitioners received unreported gains in 1980 on the purchase and redemption of Canadian Treasury bills in the amount of $28,858.23 (U.S. dollars). 27 Thus, respondent determined in rounded figures a total of unreported gross income from Canadian sources for the taxable year 1977 in the amount of $30,805 (U.S. dollars) and for the taxable year 1980 in the amount of $47,177 (U.S. dollars). Respondent also claimed increases with respect to the additions to tax under section 6653(b) and section 6653(a) for the taxable years 1977 and 1980, respectively. In an Amendment to Answer filed March 21, 1986, respondent claimed an increased deficiency pursuant to section 6214(a) for the taxable year 1979. Respondent determined that during 1979, petitioners received unreported interest income in the amount of $51,465.32 (Canadian dollars) attributable to term deposits with the Imperial Bank. Respondent also determined that the amount of $7,719.81 (Canadian dollars) was withheld by the bank for the nonresident tax due on the amount of interest earned. Thus, respondent determined petitioners failed to report $43,948 (U.S. dollars) of interest income in 1979 and that petitioners were entitled to claim a foreign tax credit of $6,592 (U.S. dollars) for such year. 28
In addition, respondent determined that in 1979 petitioners were required to include the following unreported taxable income: Commissions paid to 20th Century Products ................................... $19,342.09 Receipt of Constructive Dividends from Power-Hose Professional Services Expenses ................................. 10,056.25 Travel and Entertainment ................... 16,840.02 Auto Expenses ................................ 1,102.28 Life Insurance Premiums ..................... 524.84 Value of three gold Krugerrands ............................... 1,470.00 Respondent also determined that all or part of the underpayment of tax for the taxable year 1979 was due to fraud pursuant to section 6653(b) rather than negligence under section 6653(a) as determined in the notice of deficiency.
OPINIONThe normal split burden of proof applies in this fraud case. Zack v. Commissioner, 692 F.2d 28 [
50 AFTR2d 82-6050] (6th Cir. 1982), affg. a Memorandum Opinion of this Court, cert. denied 460 U.S. 1084 (1983). Petitioners have the burden of showing that respondent's deficiency determinations are incorrect. Welch v. Helvering, 290 U.S. 111, 115 [ 12 AFTR 1456] (1933); Rule 142(a). In
addition, petitioners have the burden of proof with respect to the section 6653(a) negligence addition for 1980; Mrs. Lerch has the burden of proof with respect to the section 6653(a) negligence addition for 1981. Respondent, however, has the burden of establishing fraud on the part of petitioner Ronald L. Lerch by clear and convincing evidence for the years 1977, 1978, 1979, and 1981. Sec. 7454(a); Rule 142(b); Zack v. Commissioner, supra; Stone v. Commissioner, 56 T.C. 213, 220 (1971). In addition,
in accordance with section 6214(a), respondent claimed increased deficiencies for 1977, 1979, and 1980. Respondent has the burden of proof with respect to these increased deficiencies as "new matter" raised in amended answers. Rule 142(a). Finally, the normal three-year statute of limitations (sec. 6501(a)) has run on the taxable years 1977 and 1978, and assessment and collection of any tax and additions for those years will be barred unless respondent can come within the exception of section 6501(c)(1) for fraud or the exception of section 6501(e) for substantial omission of gross income.
DEFICIENCY DETERMINATIONSRespondent's deficiency determinations consist of numerous line item adjustments raising various issues. 29 However, these adjustments [pg. 87-1482] and issues essentially fall into two broad categories: (1) unreported income attributable to the sale of property, foreign investments, constructive dividends, rental income, and commissions and (2) the disallowance of various deductions, exemptions, and tax credits, including itemized deductions, Schedule C deductions, rental expenses, personal exemptions, losses, and/or credits that petitioners failed to substantiate during audit. A. Unreported Income. (1) Foreign Sourced Income. Respondent determined that petitioners received unreported income during each of the years in issue attributable to foreign investments and credited to account No. 63-04168 maintained with the Imperial Bank in Quebec, Canada. The evidence clearly and convincingly establishes that the following amounts of interest were earned and credited to account No. 63-04168 during each of the years in issue and the following amounts of foreign tax (nonresident tax) were withheld with respect to this interest earned during such years: Foreign Tax Withholdings (U.S. Dollars) $4,620.71 4,506.17 6,521.00 2,739.27 -0-

Year 1977 1978 1979 1980 1981

............. ............. ............. ............. .............

Interest (U.S. Dollars) $30,804.98 30,041.28 46,653.73 18,319.51 947.36
In addition, the following gains were realized on the purchase and sale of Canadian Treasury bills and were credited to account No. 63-04168 during the taxable years 1980 and 1981: Year 1980 .................... 1981 .................... U.S. Dollars $28,858.23 49,357.04
Petitioners essentially concede that interest and gain were credited to account No. 63-04168 during each of the years in issue in the amounts listed above. Indeed, petitioners did not dispute the correctness of these figures on brief. 30 Rather, petitioners argue that the income generated from the Canadian investments and credited to account No. 63-04168 was trust income and thus was not attributable to petitioners. Respondent argues that petitioners were joint owners of the assets placed in this account, and the money generated and credited to this account was properly attributable to petitioners. We agree with respondent. First, assuming that petitioners created a valid foreign trust and transferred assets to this trust for the
benefit of their children, the income generated by this trust would still be attributable to them. Pursuant to section 679(a) 31 petitioners would be [pg. 87-1483] treated as the owners of the trust during each of the years in issue. Moreover, pursuant to section 671 32 petitioners would have been required to report the yearly income of the trust on their Federal income tax returns for each of the years in issue. Consequently, even if we could find that a valid foreign trust existed for Federal income tax purposes, that would not relieve petitioners from the requirement to report the income generated from this trust on their Federal tax returns. However, here we find that petitioners simply created a passbook savings account with the Imperial Bank in Canada. On September 9, 1976, petitioners deposited an amount of $344,977.24 (Canadian dollars) in account No. 63-04168 with the Imperial Bank in Quebec, Canada. Although this account was styled in the name Ronald Lee Lerch and/or Dalene A. Lerch in trust for Kemberley [sic], Chris, and Tracy [sic], we are satisfied that there was no trust. 33 There is no written instrument or document depicting the terms of this purported trust. Petitioners were the only signatories on this account. Petitioners retained complete dominion and control over this account at all times pertinent to this case. This is graphically demonstrated by the fact that in August of 1981, Mr. Lerch, acting in his own name, transferred $546,000 (Canadian dollars) from account No. 63-04168 to a Swiss bank account. Moreover, petitioners did not file any fiduciary tax returns (Forms 1041) during any of the years, and the record does not indicate that petitioners filed the information returns as required by sections 6048(a) and (c) with respect to foreign trusts. 34 In addition, on their 1979 and 1980 joint Federal tax returns and on their 1981 individual tax returns, petitioners answered "No" to the second question in Part III of Schedule B. See n. 20, supra. Thus, petitioners represented that they were not the grantors of, or transferors to, any foreign trust in being during any of those taxable years. In contrast, for the taxable years 1978, 1979, and 1981 (Mr. Lerch only in 1981), petitioners represented in Part III of Schedule B of their returns for such years that they had an interest in or signature or other authority over a foreign bank account at some time during these taxable years. Furthermore, during the years in issue, an amount in excess of $200,000 was earned and credited to this Canadian bank account. No distributions were made from this account to any of petitioners' children during any of the years in issue. Moreover, none of the income attributable to this account was reported by any of the children during these years. Based on the entire record, we are satisfied that petitioners did not create a trust entity recognized for Federal income tax purposes. The record clearly and convincingly establishes [pg. 87-1484] that petitioners were the true owners of the income-producing property and retained complete dominion and control over it at all times. Thus, the income generated from this property is clearly taxable to them. See Zmuda v. Commissioner, [ 53 AFTR2d 84-1269] 9th Cir. 1984). 79 T.C. 714 (1982), affd. 731 F.2d 1417
In summary, petitioners failed to report interest income in the amounts of $30,804.98, $28,190.28,
$46,209.73, and $18,319.51 for the taxable years 1977, 1978, 1979, and 1980, respectively. 35 In addition, we conclude that petitioners failed to report short-term capital gains 36 in the amount of $28,858.23 in 1980, and each petitioner failed to report $24,678.52 in 1981. 37 ((2)) Unreported Rental Income. In the statutory notice of deficiency issued to Dalene A. Lerch for the taxable year 1981, respondent determined that Mrs. Lerch was the owner, jointly with her husband, of various rental properties (Pittsburgh Street and Kitch Street) and failed to report rental income from these properties in 1981 in the amount of $32,625. Petitioner Dalene A. Lerch has the burden of proof on this issue. Welch v. Helvering, 290 U.S. 111 [ 12 AFTR 1456] (1933); Rule 142(a).
Respondent argues that in the State of Indiana, a husband and wife who own real estate are generally presumed to hold such property as tenants by the entirety unless a contrary intent is expressed. Ind. Code sec. 32-1-2-8 (1980); Brown v. Brown, 133 Ind. 476, 32 N.E. 1128 (1893); Myler v. Myler, 137 Ind. App. 605, 210 N.E. 2d 446 (1965). Respondent contends on brief that petitioners failed to offer any probative evidence of a precise allocation of the income generated by these properties and argues an equal distribution between petitioners would be reasonable under such circumstances. We agree. There is nothing in the record indicating that petitioners held title to these properties other than as tenants by the entirety. At trial, Mr. Lerch referred to the property in question as "the property that the wife and I owned that we leased to the Company." In their opening brief, petitioners objected to allocating any rental income to Mrs. Lerch since Mr. Lerch reported the entire amount on his 1981 tax return. Petitioners argued that respondent was attempting to levy a double tax on this item, but that is not the case. 38 In any event, we conclude that Mrs. Lerch failed to report rental income in 1981 in the amount of $16,312.50 (half of $32,625) and Mr. Lerch is entitled to a corresponding reduction in the amount of rental income he reported on Schedule E in 1981. 39 ((3)) Sale of Maumee Property. Petitioners failed to report any gain on the sale of the Maumee property which was sold in April of 1977, and they claimed depreciation on that property for that entire year. Based on a sales price of $100,000, and after deducting the expenses of the sale in the amount of $835.83, respondent determined petitioners realized a long-term capital gain on the sale in the amount of $64,789.17. Thus, respondent determined petitioners had a taxable gain on the sale (after the section 1202 deduction) in the amount of $32,394.58 and increased their taxable income accordingly. Respondent also reduced the amount of depreciation claimed on this property to $561 to correspond with the period petitioners held the property [pg. 87-1485] during such year. Petitioners have the burden of proof on these issues. Welch v. Helvering, supra; Rule 142(a). Petitioners concede they failed to report any gain on the sale but argue the sales price was only $65,000 rather than $100,000. Thus, after deducting the expenses of the sale in the amount of $835.83, petitioners argue they realized a long-term capital gain in the amount of $29,787.17, resulting in taxable gain of $14,893.58 after the section 1202 deduction. 40 However, the evidence establishes that the sales price was $100,000, and we thus sustain respondent's determination. See n.16, supra. Petitioners conceded the depreciation issue on brief.
((4)) Constructive Dividends. Respondent determined that Power-Hose paid the following personal expenses of Mr. Lerch resulting in constructive dividend income to him: 1980 $ 3,887.24 15,402.39 7,800.00 3,656.45 525.84 ---------$31,271.92 1981 $ 4,374 19,161 2,936 526 ------$26,997
Auto expense ........................ Travel & Entertainment .............. Legal & Professional ................ Legal & Professional ................ Life Insurance-Officers ............. Total
In his amended answer for the taxable year 1979 filed March 21, 1986, respondent claimed an increased deficiency pursuant to section 6214(a). Part of this increase was attributable to the receipt of constructive dividend income. Respondent asserted that Power-Hose paid the following personal expenses of Mr. Lerch resulting in constructive dividend income to him in 1979: Professional Services ........................ Travel & Entertainment ....................... Auto Expense ................................. Receipt of Gold Coins ........................ Total $10,056.25 16,840.02 1,102.28 1,470.00 ---------$29,468.55
Petitioners have the burden of proof with respect to the constructive dividends for the taxable years 1980 and 1981. Welch v. Helvering, supra; Rule 142(a). Respondent has the burden of proof with respect to the constructive dividends for the taxable year 1979, the issue being "new matter" raised in his amended answer. Rule 142(a). Section 61(a) defines gross income as all income from whatever source derived, including dividends. Sec. 61(a)(7). Under sections 301(a), 301(c)(1), and 316, a distribution of property made by a corporation to a stockholder generally is includable in the stockholder's gross income as a dividend to the extent of the corporation's earnings and profits. A distribution under section 301 may be found even though the corporation has not formally declared a dividend. Crosby v. Commissioner, 496[pg. 87-1486] F.2d 1384, 1388 [ 34 AFTR2d 74-5371] (5th Cir. 1974). The test for constructive dividends is twofold: Not only must the expenses be nondeductible to the corporation, but they must also represent some economic gain or benefit to the stockholder. Meridian Wood Products Co. v. United States, 725 F.2d 1183, 1191 [ 53 AFTR2d 84-790] (9th Cir. 565 F.2d 1388, 1391 [ 41
1984); Palo Alto Town & Country Village, Inc. v. Commissioner, AFTR2d 78-517] (9th Cir. 1977). See also Ashby v. Commissioner,

50 T.C. 409, 417-418 (1968).
Thus, where a corporation makes a distribution to a stockholder which serves no legitimate corporate purpose and which results in an economic benefit to him, such benefit constitutes a constructive dividend to the extent of earnings and profits. Palo Alto Town & Country Village, Inc. v. Commissioner, supra, 565 F.2d at 1391; Falsetti v. Commissioner, 85 T.C. 332, 356 (1985).
Mr. and Mrs. Lerch were both shareholders of Power-Hose during the taxable years 1978 through 1981. Petitioners failed to produce the corporate books and records of Power-Hose or any other documents to substantiate the nature and purpose of the expenses paid by Power-Hose and characterized by respondent as constructive dividends. Petitioners have simply failed to prove that the expenses characterized by respondent as constructive dividends to petitioners were bona fide corporate business expenses rather than nondeductible expenses of Power-Hose representing some economic gain or benefit to petitioners as stockholders. Accordingly, we conclude that petitioners failed to report on their joint 1980 Federal income tax return the amount of $31,271.92 representing constructive dividends received by them that year, and Mr. Lerch failed to report on his 1981 individual Federal income tax return the amount of $26,997 representing constructive dividends received by him that year. 41 For the taxable year 1979, respondent has the burden of proof regarding the receipt of constructive dividends by petitioners during that year. Rule 142(a). As was the case for 1980 and 1981, the result for 1979 also turns upon who has the burden of proof. Respondent argues that petitioners utilized their positions with Power-Hose to divert corporate funds to personal uses over a three-year period. Respondent contends that petitioners received these funds in the form of travel and entertainment expenses, automobile expenses, legal and professional fees, and property of Power-Hose converted to their personal benefit. Respondent offered and the Court received in evidence various schedules prepared by respondent's agent. These schedules list in detail the various expenditures Power-Hose made in 1979 pertaining to automobile expenses, travel and entertainment expenses, and legal and professional fees. In addition, these schedules identify which items respondent determined represented personal expenses of petitioners resulting in constructive dividend to them in 1979. As we indicated at trial, we do not see any probative value in these various schedules beyond merely showing what respondent determined was constructive dividend income. Without any supporting documentation, we do not see how respondent could prove these items were personal expenses of petitioners. Respondent has presented no probative evidence, and there is none in the record, that the items were indeed personal expenses of petitioners. Respondent has failed to carry his burden of proof in this instance. 42 Respondent nonetheless argues that he has identified particular expense items of a peculiarly personal nature that support his position on this issue. Respondent contends that Power-Hose paid Mr. Lerch's expenses for duck hunting trips, magazine [pg. 87-1487] subscriptions, and newspaper subscriptions delivered to his personal residence. Other expenses of a peculiarly personal nature include charges for the preparation of the tax returns of petitioners and their children, Mr. Lerch's legal expenses in certain personal litigation, and his receipt of three gold Krugerrands in connection
with an embezzlement loss of Power-Hose. There does appear to be a pattern of Mr. Lerch's using his corporation to pay numerous personal and family expenses of a nondeductible nature. However, even if we sustain respondent's position on these various items, respondent has still failed to prove that payment of these expenses by Power-Hose constituted taxable income to petitioners. See n. 41, supra. Generally, any corporate distribution of property, or in this case a deemed distribution of property, made by a corporation to its shareholders is considered a dividend to the extent such distribution is out of the earnings and profits of the corporation. See sec. 316(a). Dividends or constructive dividends are included in gross income. See sec. 301(c)(1) and sec. 61(a)(7). That portion of a corporate distribution or deemed corporate distribution which is not a dividend is treated as gain from the sale or exchange of property to the extent the fair market value of the distribution exceeds the shareholder's adjusted basis in his stock. See sec. 301(c)(3). However, respondent has offered no probative evidence, and there is none in the record, concerning either the earnings and profits of Power-Hose or petitioners' adjusted basis in their stock. Accordingly, we hold for petitioners on this issue on respondent's failure to meet his burden of proof. ((5)) Unreported Commissions and Nonemployee Compensation.Respondent determined that in 1981 Mr. Lerch received nonemployee compensation from the Dynacraft Company in the amount of $15,750 that he failed to report that year. Petitioner Ronald Lerch has the burden of proof. Welch v. Helvering, supra; Rule 142(a). Mr. Lerch admits that he received $15,750 in 1981 from the Dynacraft Company but testified and argues on brief he properly reported that amount on his 1981 Federal income tax return as part of the gross receipts of 20th Century Products. However, we need not accept petitioner's self-serving testimony, even if it is uncontradicted, if the Court finds the testimony unreasonable, improbable, or questionable. Lowell and Hart, Inc. v. Commissioner, 72-640] (6th Cir. 1972); Ruark v. Commissioner, (9th Cir. 1971). On Schedule C attached to his Form 1040 for 1981, Mr. Lerch reported gross receipts from 20th Century Products in the amount of $50,496. However, Mr. Lerch failed to produce any business records of 20th Century Products or any other evidence to support his testimony. See nn. 24, 42, supra. There is no probative evidence in the record to establish that the amount he reported as gross receipts included the $15,750 he received from Dynacraft. Accordingly, we sustain respondent's determination with respect to this issue. In his amended answer for the taxable year 1979 filed March 21, 1986, respondent claimed an increased deficiency for that year pursuant to section 6214(a). Part of this increase was attributable to payments 20th Century Products received from Power-Hose during 1979. Respondent determined that these payments totaling $19,342.09 represented commissions received from Power-Hose that Mr. Lerch failed to report as income in 1979. Respondent has the burden of proof with respect to this 456 F.2d 145, 148 [ 449 F.2d 311, 312 [ 29 AFTR2d 28 AFTR2d 71-5831]
issue. Rule 142(a). Petitioners did not report this $19,342.09 as income in 1979. Mr. Lerch testified these payments received from Power-Hose during 1979 were payments on material that had been consigned to Power-Hose. Mr. Lerch stated "our basis was never really reached, so we never felt that there was any-any profit or income there." For reasons discussed below, the Court did not believe Mr. Lerch's testimony. Respondent offered, and we received in evidence, copies of 10 canceled checks totaling $19,342.09. These checks, issued by Power-Hose to 20th Century Products, were all signed by petitioner Ronald Lerch on behalf of Power-Hose. A review of these checks indicates that all were negotiated and cashed during 1979. Several of these checks were endorsed for deposit only, others simply endorsed in the name of Ronald Lerch individually, and others were endorsed in the name of 20th Century Products. Petitioners did not file a Schedule C for 20th Century Products for 1979 and did not tell their accountant of the existence of that sole proprietorship that year. Documentation should be readily available to show if these payments were for materials consigned to Power-Hose and to show Mr. Lerch's basis therein, if such were the facts. We simply do not believe Mr. Lerch's convenient and wholly undocumented explanation of what [pg. 87-1488] those checks represent. In this instance, we think petitioner's failure to produce the documentation which respondent sought warrants an adverse inference as to what those documents would show. Wichita Terminal Elevator Co. v. Commissioner, 6 T.C. 1158, 1165 (1946), affd. 162 F.2d 513 [ 35 AFTR 1487] (10th Cir. 1947). Based
on the record as a whole, we conclude respondent has carried his burden of proof and we sustain respondent's determination on this $19,342.09 commissions item. B. Deductions and Expense Items. (1) Itemized Deductions. The following are the excess itemized deductions claimed by petitioners for the taxable years 1979, 1980, and 1981 (Mr. Lerch only) and the amounts disallowed by respondent in his statutory notices of deficiency for lack of substantiation: Year 1979 ................... 1980 ................... 1981 (Mr. Lerch) ....... Claimed $ 2,821 5,519 11,829 Disallowed $ 2,821 5,519 10,946
Petitioners failed to submit any receipts, canceled checks, or other documents or other evidence to substantiate their entitlement to the itemized deductions claimed. Accordingly, we sustain respondent's determinations on petitioners' failure to carry their burden of proof. 43 Welch v. Helvering, supra; Rule 142(a). ((2)) Schedule C Deductions. (a) 20th Century Products. On Schedule C attached to their 1980 joint Federal tax return, petitioners reported gross receipts for 20th Century Products in the amount of $10,706 and deducted the amount of $9,332 as the cost of goods sold. Respondent disallowed the cost of goods sold deduction for lack of substantiation.
On Schedule C attached to his individual 1981 Federal tax return, Mr. Lerch reported gross receipts for 20th Century Products in the amount of $50,496. Petitioner Ronald Lerch claimed deductions on Schedule C totaling $38,651 consisting of the cost of goods sold in the amount of $23,761 and other deductions in the amount of $14,890. Respondent disallowed both of these deductions for lack of substantiation. Petitioners failed to present any receipts, canceled checks, or other documents or other evidence to substantiate these claimed deductions. Accordingly, we sustain respondent's determination on petitioners' failure to carry their burden of proof. Rule 142(a). (b) Various Oil Wells. On Schedule C attached to their 1979 and 1980 joint Federal income tax return, petitioners reported gross receipts in the respective amounts of $3,608 and $3,712. For 1979, petitioners claimed operating expenses of $1,727 and a depletion allowance of $794. Respondent disallowed both of these amounts for lack of substantiation. For 1980, petitioners claimed operating expenses of $948, which respondent disallowed for lack of substantiation. Again, petitioners failed to submit any receipts, canceled checks, or other documents or other evidence to substantiate these claimed deductions. Accordingly, we sustain respondent's determination on petitioners' failure to carry their burden of proof. ((3)) Rental Expenses-Schedule E. On Schedule E attached to their 1979 and 1980 joint Federal tax returns, petitioners claimed total rental expenses in the amounts of $17,310 and $20,463, respectively. On Schedule E attached to his individual 1981 Federal tax return, Mr. Lerch claimed total rental expenses in the amount of $25,662. Respondent disallowed these expenses for each year for lack of substantiation. Again, petitioners failed to produce any receipts, canceled checks, or other documents or other evidence to substantiate these claimed deductions. Accordingly, we sustain respondent's determination on petitioners' failure to carry their burden of proof. 44 [pg. 87-1489] ((4)) Employee Business Expenses. On Forms 2106 attached to petitioners' 1979 and 1980 joint Federal tax returns, Mr. Lerch claimed deductible business expenses in connection with his employment with Power-Hose in the amounts of $4,485 and $6,943. By statutory notice of deficiency, respondent disallowed for lack of substantiation employee business expenses for these taxable years in the amounts of $21,799 45 and $6,943, respectively. On Form 2106 attached to his individual 1981 Federal tax return, Mr. Lerch claimed deductible business expenses in connection with his employment with Power-Hose in the amount of $7,078. By statutory notice of deficiency, respondent disallowed the entire amount claimed for lack of substantiation. Petitioners have the burden of proof for these claimed employee business expenses. Rule 142(a). Again, petitioners have simply failed to present any receipts, canceled checks, or other documents or other evidence to substantiate these claimed employee business expenses. Accordingly, we sustain respondent's determination with respect to these employee business expenses based on petitioners' failure to carry their burden of proof. 46
((5)) Political Contributions Credit. On Their 1979 joint Federal income tax return, petitioners claimed a political contributions credit in the amount of $100. Respondent disallowed this political contributions credit for lack of substantiation. Again, petitioners failed to present any receipts, canceled checks, or other documents or other evidence to substantiate this claimed political contributions credit. Accordingly, we sustain respondent's determination based on petitioners' failure to carry their burden of proof. ((6)) Capital Losses. On Schedule D attached to their 1979 joint Federal tax return, petitioners reported a net short-term capital loss of $835 and reported a long-term capital loss carryover of $7,540 and claimed the maximum $3,000 capital loss. On Schedule D attached to their 1980 joint Federal tax return, petitioners reported a net short-term gain of $1,209. Based on a long-term capital loss carryover of $3,210, petitioners claimed a capital loss in the amount of $1,001. Respondent disallowed for lack of substantiation petitioners' $3,000 capital loss claimed in 1979 and made adjustments in 1980 based on the disallowance of any long-term capital loss carryover to such year. On Schedule D attached to his 1981 individual Federal tax return, Mr. Lerch claimed a capital loss in the amount of $3,000, resulting from a claimed short-term capital loss of $18,116 from commodities transactions. Respondent disallowed this commodities loss for lack of substantiation and recomputed Mr. Lerch's taxable income accordingly. Petitioners failed to present any receipts, canceled checks or any other documents or other evidence to substantiate their entitlement to these claimed capital losses. Accordingly, we sustain respondent's determinations with respect to these losses on petitioners' failure to carry their burden of proof. ((7)) Exemptions. In computing their tax liability for the taxable year 1979, petitioners claimed an exemption for each of their three children. Respondent disallowed these exemptions on petitioners' failure to verify that they had any children. However, based on the entire record, we are satisfied that petitioners indeed have three children who otherwise qualified as dependents in 1979. Accordingly, we hold for petitioners on this issue.

II SECTION 6653 ADDITIONS
((A)) Section 6653(b) Fraud Additions. Respondent determined that the underpayments of tax for the taxable years 1977, 1978, 1979, and 1981 were due to the fraud of petitioner Ronald L. Lerch under section 6653(b). 47 Respondent bears the[pg. 87-1490] burden of establishing fraud by clear and convincing evidence. Sec. 7454(a); Rule 142(b). The fraud envisioned by section 6653(b) is actual, intentional wrongdoing, and the intent required is the specific purpose to evade a tax believed to be owing. Candela v. United States, Stoltzfus v. United States, 635 F.2d 1272 [ 47 AFTR2d 81-386] (7th Cir. 1980); 22 AFTR2d 5251] (3d Cir. 1968), cert.
398 F.2d 1002, 1004 [
denied 393 U.S. 1020 (1969); Mitchell v. Commissioner, Cir. 1941), revg. Commissioner,

118 F.2d 308 [

26 AFTR 684] (5th
40 B.T.A. 424 (1939), followed on remand 76 T.C. 623, 634 (1981), Supplemental Opinion

45 B.T.A. 822 (1941); Wilson v. 77 T.C. 324 (1981).
Respondent must show that the taxpayer intended to evade taxes by conduct calculated to conceal, mislead, or otherwise prevent the collection of such taxes. Stoltzfus v. United States, supra, 398 F.2d at 1004; Webb v. Commissioner, 394 F.2d 366, 377 [ 21 AFTR2d 1150] (5th Cir. 1968), affg. 26 T.C. 107, 112-113 (1956). 225 F.2d 216,

a Memorandum Opinion of this Court; Acker v. Commissioner,
Respondent must prove fraud in each of the years. Drieborg v. Commissioner, 220 [ 47 AFTR 1830] (6th Cir. 1955).
Fraud is a question of fact to be determined on the basis of the entire record. Mensik v. Commissioner, 912 (1967), affg. 328 F.2d 147, 150 [ 13 AFTR2d 611] (7th Cir. 1964), cert. denied 389 U.S. 67 T.C. 181, 199 (1976),

37 T.C. 703 (1962); Gajewski v. Commissioner,
affd. without published opinion 578 F.2d 1383 [Unpublished order dated 5-2-78] (8th Cir. 1978); Otsuki v. Commissioner, 53 T.C. 96, 105-106 (1969). Fraud can seldom be established by direct
proof of the taxpayer's intention; therefore, the taxpayer's entire course of conduct must be considered, and fraudulent intent can be established by circumstantial evidence. Spies v. United States, 317 U.S. 492 [ 30 AFTR 378] (1943); Gajewski v. Commissioner, supra, 67 T.C. at
200; Stone v. Commissioner, supra, 56 T.C. at 223-224; Otsuki v. Commissioner, supra, 53 T.C. at 105-106. Specifically, we must consider the taxpayer's conduct and other circumstances surrounding the preparation, signing, and filing of the alleged fraudulent returns. Foster v. Commissioner, 391
F.2d 727, 733 [ 21 AFTR2d 859] (4th Cir. 1968). See also Wilson v. Commissioner, supra, 76 T.C. at 634. Under section 6653(b), the fraud addition attaches to the entire deficiency even though only a portion of the underpayment is due to fraud. Mensik v. Commissioner, supra, 328 F.2d at 150; Johnson v. United States, Commissioner, 94 Ct.Cl. 345, 39 F.Supp. 103 [ 27 AFTR 563] (1941). See also Breman v. 66 T.C. 54 (1976). Absent an

66 T.C. 61 (1976); Stewart v. Commissioner,
underpayment, there is nothing to which the fraud addition may attach. Sec. 6653(b). See Jenkins v. United States, 313 F.2d 624, 627 [ 11 AFTR2d 868] (5th Cir. 1963). Consequently, the
existence of an underpayment is an element of fraud that respondent must establish. See Hebrank v. Commissioner, 81 T.C. 640, 642 (1983); Stone v. Commissioner, supra, 56 T.C. at 220.
In a case such as this where the allegations of fraud for certain years are intertwined with the alleged
omission of income, we must be extremely careful so that we do not bootstrap the finding of an underpayment requisite to a further finding of fraud upon a taxpayer's failure to carry his burden of proof with respect to the underlying deficiency for such years. See Drieborg v. Commissioner, supra, 225 F.2d at 218; Estate of Beck v. Commissioner, 56 T.C. 297, 363 (1971); Otsuki v.
Commissioner, supra, 53 T.C. at 106. A taxpayer's failure to satisfy his burden of proof as to the deficiencies determined by respondent does not constitute proof of fraud. George v. Commissioner, 338 F.2d 221, 223 [ 356, 370 (1958). In this case, petitioners have failed to meet their burden of proof on most of respondent's deficiency determinations. Wholly apart from their failure of proof, there is clear and convincing evidence in the record of understated taxable income that establishes an underpayment of tax in the years 1977, 1978, 1979, and 1981. Respondent has established by clear and convincing evidence various amounts of unreported income consisting of interest and capital gain credited to petitioners' account at the Imperial Bank in Canada during such years and has established the first essential element of the fraud addition. Respondent must further establish by clear and convincing evidence that these underpayments of tax were due to fraud on the part of petitioner Ronald L. Lerch. We are satisfied from the record as a whole that respondent has established by clear and convincing evidence that all or part of the underpayments of tax in the taxable years 1977, 1978, 1979, and 1981 was due to the fraud of Mr. Lerch. Mr. Lerch failed to report a substantial amount of foreign-sourced interest and/or capital gains income in each of these years. Such a [pg. 87-1491] consistent pattern of underreporting substantial amounts of income over a period of several years, standing alone, is strong evidence of an intent to evade taxes. Merritt v. Commissioner, 484, 487 [ 9 AFTR2d 1236] (5th Cir. 1962); Cefalu v. Commissioner, 301 F.2d 14 AFTR2d 5934] (1st Cir. 1964); Pigman v. Commissioner, 31 T.C.

276 F.2d 122, 129 [

5 AFTR2d 881] (5th Cir. 1960); Brooks v. Commissioner,

82 T.C. 413, 431 (1984), affd. without 54 T.C. 1011, 1018
published opinion 772 F.2d 910 (9th Cir. 1985); Vannaman v. Commissioner, (1970).
Moreover, the record clearly and convincingly shows that Mr. Lerch's purpose in establishing the Canadian bank account was to evade the payment of Federal income taxes. Neither prior to nor at any time subsequent to the initial transfer of funds to the Canadian bank account did Mr. Lerch seek advice with respect to this account from Mr. Andorfer, his accountant, or fully disclose to him the facts about this account. Rather, Mr. Lerch provided Mr. Andorfer with false information as to the amount of income generated by this account as reflected on the Federal tax returns filed during these years. In addition, Mr. Lerch attempted to conceal from the Internal Revenue Service the existence of this account. Form 90-22.1 is required to be filed with the Department of the Treasury by each person who has a financial interest in or signature authority over one or more bank accounts in foreign
countries if the aggregate value of all such accounts exceed $1,000. After learning that there was a Canadian bank account and after preparing petitioners' joint 1979 and 1980 tax returns and Mr. Lerch's individual 1981 tax return, Mr. Andorfer attached a Form 90-22.1 to each return, with specific instructions for Mr. Lerch to complete and file these forms. The record shows that Mr. Lerch only filed one of these forms. However, even the form that was filed was unsigned and contained false information concerning the value of the Canadian bank account. We are satisfied that Mr. Lerch's failure to file correct Forms 90-22.1 properly disclosing the magnitude of petitioners' Canadian bank account was part of his overall attempt to evade the payment of tax on the income generated by this account. Moreover, Mr. Andorfer prepared Mr. Lerch's returns solely from information supplied by Mr. Lerch. The fact that no interest income from the Imperial Bank account was reported in 1977 and only $1,851 and $444 were reported in 1978 and 1979, respectively, when Mr. Lerch in fact received interest income of $30,804.98, $30,041.28, and $46,653.73 for those respective years, is telling evidence of his fraudulent intent. For each of the years 1977 through 1980, Mr. Lerch received a Form NR4 from the Imperial Bank reflecting the amount of interest earned on the Canadian bank account with respect to those years. During the latter part of 1980 and in 1981, Mr. Lerch received statements from the Imperial Bank reflecting the amount of gain on each Canadian Treasury bill purchased and sold during those years. In August of 1981, Mr. Lerch, acting solely in his own name, transferred $546,000 from the Canadian Imperial Bank account to a bank account in Switzerland. Thenceforth, the trail of the money is lost. We are satisfied that Mr. Lerch had reason to know and knew that the amounts credited to Imperial Bank account No. 63-04168 during the years in issue constituted taxable income that he should have reported. We conclude that Mr. Lerch knew exactly what he was doing-i.e., evading the payment of his Federal income tax liability. The evidence clearly and convincingly establishes that petitioners underpaid their taxes in 1977, 1978, 1979, and that Mr. Lerch underpaid his taxes in 1981 and that the underpayment in each such year was due to the fraud of Mr. Lerch. Accordingly, petitioner Ronald L. Lerch is liable for the section 6653(b) fraud additions. (B.) Section 6653(a) Negligence Addition. Respondent determined that petitioners were liable for the section 6653(a)(1) addition for negligence or intentional disregard of rules and regulations for the taxable year 1980. Respondent also determined that petitioner Dalene A. Lerch was liable for the 6653(a)(1) and (2) additions with respect to the taxable year 1981. Petitioners bear the burden of proof on this issue. Bixby v. Commissioner, Commissioner, 58 T.C. 757, 791-792 (1972); Rosano v.
46 T.C. 681, 688 (1966). Petitioners have offered no evidence concerning the
negligence additions and failed to address this issue on brief. Petitioners have failed to carry their burden of proof. Based on all the evidence of record, we are satisfied that the negligence additions are fully justified in this case.
III
STATUTE OF LIMITATIONSPetitioners raised in their petitions for the taxable years 1977 and 1978 the affirmative defense of the statute of limitations [pg. 87-1492] under section 6501(a). 48 Rule 39. Petitioners' 1977 and 1978 joint Federal income tax returns were filed more than three years before respondent issued the notices of deficiency with respect thereto. However, pursuant to section 6501(c)(1), which respondent properly raised in his answers, 49 the three-year period of limitations is inapplicable in the case of false or fraudulent returns with the intent to evade tax. 50 The elements of fraud that respondent must prove under 6653(b) are the same elements essential for a finding of fraud under 6501(c)(1). Tomlinson v. Lefkovitz, 334 F.2d 262 [ 14 AFTR2d 5169] (5th Cir. 1964), cert. denied 379 U.S. 962 (1965); 67 T.C. 143, 159-160 (1976); McGee v. Commissioner, 519 F.2d 1121 [ 61

Estate of Temple v. Commissioner, T.C. 249, 256-257, 261 (1973), affd.

36 AFTR2d 75-5888] (5th Cir. 1975). 51
Since respondent has proved underpayments of tax for the taxable years 1977 and 1978 and proved that part or all of such underpayments were due to petitioner Ronald L. Lerch's fraud, assessment and collection of taxes with respect to those years is not barred by the statute of limitations. 52

IV DUE PROCESS CLAIM
Petitioners assert a denial of due process, presumably under the Fifth Amendment to the Constitution of the United States. Petitioners state their claim in terms of a right to a full hearing and the right to introduce evidence and to have judicial findings based upon such evidence, (Baltimore and O. R. Co. v. United States, 298 U.S. 349 (1936)) and the right to notice and a "meaningful opportunity" to be heard (Johnson v. United States Department of Agriculture, 734 F.2d 774 (11th Cir. 1984)). Petitioners had ample notice of the trial setting and every opportunity to present their evidence during the two-day trial before this Court. See Appendix A for full details. Petitioners' real complaint is that this Court denied their motions for continuance of the trial, a matter within the sound discretion of a trial court. Compton v. United States, 334 F.2d 212, 219 [ 14AFTR2d 5217] (4th Cir. 1964). Petitioners complain because this Court first denied their written motion for continuance, which they filed after the Bankruptcy Court had lifted the automatic stay (11 U.S.C. sec. 362(a)(8) (1982)) specifically to permit the long-scheduled Tax Court trial to proceed. This Court then denied their oral motion for continuance, which they made after the Federal District Court, fully aware that the Tax Court had denied petitioners' written motion for continuance, upheld the action of the Bankruptcy Court. We think petitioners' arguments are without merit. Petitioners merely tried, and failed, to derail the
Tax Court proceedings by filing voluntary petitions for bankruptcy virtually on the eve of a long-scheduled trial. This case, entailing as it does the exercise of sound judicial discretion by the comity among Federal courts, perhaps warrants some memorialization of the tortuous procedural history and litigation strategies pursued. See Appendix A. To reflect the concessions and the Court's holdings, Decisions will be entered under Rule 155 [pg. 87-1493]
APPENDIX AActing within our statutory deficiency jurisdiction ( 26 U.S.C. sec. 6213), we have redetermined the
tax liability of petitioners herein. We will enter decisions under Rule 155 after the parties have submitted the necessary computations of the exact dollar amounts for each year. Entry of those decisions will complete our task as a prepayment (deficiency) forum for these petitioners; that will also mark the accomplishment of the Bankruptcy Court's order that the trial in the Tax Court proceed as scheduled "to the extent of fixing the amount of tax liability, if any, that each of these debtors may have to the United States Government." Petitioners contend that our proceeding with the trial as scheduled (i.e., our refusal to continue the trial after the Bankruptcy Court had lifted the automatic stay (11 U.S.C. sec. 362(a)(8)) specifically to permit the trial to go forward) constitutes a denial of due process, presumably within the Fifth Amendment to the United States Constitution. We think petitioners were merely hoisted by their own petard. These cases had a tortuous procedural history before trial. In the 1983 and 1984 docket numbers, petitioners, through their counsel, had elected to have their trial in Phoenix, Arizona; in the three 1985 docket numbers, they had elected to have their trial in Indianapolis, Indiana. On November 8, 1985, the 1984 docket number was noticed for trial during the Phoenix, Arizona trial session of the Tax Court, scheduled to begin on January 28, 1986. On December 27, 1985, the three 1985 docket numbers were noticed for trial during the one-week Indianapolis, Indiana trial session of the Tax Court, scheduled to begin on April 28, 1986. Merwin D. Grant, an attorney located in Phoenix, Arizona, had entered his appearance on behalf of Mr. and Mrs. Lerch in all five docket numbers. He filed a motion requesting to have the case calendared for trial in Phoenix continued, to have the place of trial for the two Phoenix cases changed to Indianapolis, Indiana, and to have those two cases consolidated with the cases calendared for trial in Indianapolis. This motion was granted by the Chief Judge by an order dated January 13, 1986. Accordingly, from that date of January 13, 1986, petitioners and their counsel, Merwin D. Grant, were on notice that all five docket numbers were set for trial in Indianapolis during the one-week trial session beginning April 28, 1986. Pursuant to the Tax Court's Standing Pre-Trial Order, respondent's counsel, Reid M. Huey, submitted his joint case status report dated March 28, 1986, reporting this case as a "probable trial" with an estimated
trial time of 12 hours. The Court also received petitioners' joint case status report dated April 3, 1986, in which Mr. Grant reported this case as a "probable trial" with an estimated trial time of three days. Such reports are required if, 30 days before the commencement of the trial session, the case has not yet been settled. The "probable trial" status is a report to the Tax Court that there is still a possibility of settlement before the scheduled trial session, but that absent settlement the case will be tried during that session. Mr. Grant also noted at the bottom of his status report that "Counsel for Petitioners and Respondent have conferred and are in the process of exchanging proposed stipulations and memoranda for presentation to the Court," as required by the Court's Standing Pre-Trial Order. Under the terms of the Standing Pre-Trial Order, if the case is not settled, the parties must submit their trial memoranda 15 days before the trial session begins. In accordance with the Court's Standing Pre-Trial Order, respondent's counsel submitted his trial memorandum, which the Court received on April 9, 1986. Without the permission of this Court, Mr. Grant failed to comply with the Court's Standing Pre-Trial Order and did not file his trial memorandum. Normally, such a failure to comply with the Standing Pre-Trial Order would mean that petitioners would be precluded from offering any documents or calling any witnesses on their behalf. However, the Court did not preclude petitioners' presentation of evidence. They were permitted to offer any documents or call any witnesses they wished. When the Tax Court trial judge arrived at the Tax Court chambers in Indianapolis, Indiana, on Monday, April 28, 1986, there had been pushed through the mail slot of the judge's chambers a document entitled Report of Bankruptcy Filings, signed by one David Peebles and dated April 25, 1986. Mr. Peebles is an attorney but is not admitted to practice in the Tax Court. This report indicated that on April 23, 1986, petitioners had each filed a voluntary petition in bankruptcy in the United States Bankruptcy Court for the Northern District [pg. 87-1494] of Indiana, South Bend Division. Mrs. Lerch filed her petition for relief under Chapter 7 of the Bankruptcy Code (Case No. 86-30502) and Mr. Lerch filed his petition for relief under Chapter 11 (Case No. 86-30503). Later that morning, the Tax Court trial judge was advised that on April 25, 1986, the United States of America (Internal Revenue Service) had filed a motion with the Bankruptcy Court to lift the automatic stay (11 U.S.C. sec. 362(a)(8)) with respect to both petitioners to permit the trial, briefing, opinion and decision for the 5 docket numbers. While the automatic stay is one of the fundamental debtor protections provided by the bankruptcy laws, the Bankruptcy Judge may choose to lift the stay. 11 U.S.C. sec. 362(d). See Olson v. Commissioner, (1985). On April 28, 1986, at 8:30 a.m., a hearing was held on this motion before the Honorable Robert K. Rodibaugh, Chief Judge of the United States Bankruptcy Court. By an order dated the same day, Judge Rodibaugh granted the motion and lifted the automatic stay with respect to both petitioners to the extent that: *** trial with proceed in Indianapolis, Indiana, as scheduled, to the extent of fixing the 86 T.C. 1314, 1318 (1986); Thompson v. Commissioner, 84 T.C. 645
amount of tax liability, if any, that each of these debtors may have to the United States Government. Thereafter, the Government will file appropriate forms of claim in the two Bankruptcy cases and proceed no further until further order of the Bankruptcy Court. Thereafter, at the calendar call of the Tax Court trial session at 10:00 a.m. on April 28, 1986, this case was set for trial to commence at 9:00 a.m. on Thursday, May 1, 1986. Petitioners' counsel was so notified later that day. Later the same day, April 28, 1986, each petitioner, acting through Mr. Peebles, filed a Notice of Appeal with the United States District Court, Northern District of Indiana, for relief from the order of the Bankruptcy Court lifting the automatic stay. A hearing was scheduled for April 30, 1986. Also on April 28, 1986, Mr. Peebles prepared for petitioners' signature a "verified motion for continuance," supported by his affidavit, to be filed with the Tax Court. In that motion petitioners adverted to a sick grandchild, a claim that they would be denied the right to be represented by counsel, and stated that: Further, they were advised by their attorneys that it would not be necessary for the within case to be tried, because these issues would become issues in the bankruptcy court, by reason of the fact that the taxes for 1982 and prior years would, pursuant to the provisions of Section 523 of the Bankruptcy Code, be prima facie dischargeable in bankruptcy, that to go forward in the Tax Court would be a waste of its time and would bring about a multiplicity of litigation. However, as Chief Judge Rodibaugh pointed out, the tax liability of the debtors (Mr. and Mrs. Lerch) must be determined. While the Bankruptcy Court has discretionary jurisdiction to determine such tax liabilities if it chooses to (11 U.S.C. sec. 505), it can allow the Tax Court to do so. Also, a distinction must be drawn between the individual debtors (Mr. and Mrs. Lerch, petitioners in these Tax Court cases) and the bankruptcy estate or the "debtor in possession." While the determination of the Tax Court will be binding against the individual debtors, it may or may not be binding against the bankruptcy estate or the "debtor in possession" unless the trustee in bankruptcy or the "debtor in possession" intervenes. The record indicates that the trustee (for Mrs. Lerch) and the "debtor in possession" (Mr. Lerch) evidenced no inclination to intervene. The trustee apparently had no objection to the lifting of the automatic stay. In any event, whatever happens in regard to the bankruptcy estate and whether or not the tax liabilities determined by the Tax Court are dischargeable in bankruptcy are separate issues to be resolved by the Bankruptcy Court. 1 In any event, the "verified motion [pg. 87-1495] for continuance" was filed with the Tax Court on April 30, 1986 and was denied that day. Later that afternoon, on April 30, 1986, a hearing was held before the Honorable Robert L. Miller, Jr., Judge, United States District Court, Northern District of Indiana, South Bend Division, for emergency relief from the order of the Bankruptcy Court lifting the automatic stay. In an order entered April 30, 1986, Judge Miller denied petitioners' request for emergency relief from the order lifting the automatic stay,
finding that it "was supported by the facts and by the law and was a proper exercise of discretion." Before rendering his decision, Judge Miller was made aware of the fact that the Tax Court had denied petitioners' "verified motion for continuance." On Thursday, May 1, 1986, trial in these consolidated cases commenced as scheduled. Without permission of the Tax Court, Mr. Grant absented himself and failed to appear at the trial to represent petitioners herein. See n. 1, supra. Mr. Lerch again orally moved for a continuance. The Court again denied the motion. The trial then proceeded, with petitioners representing themselves. As noted earlier, petitioners were permitted to offer documentary evidence and to call any witnesses they desired. The trial lasted for two days. Mr. Lerch testified selectively, often choosing to invoke the Fifth Amendment guarantee against self-incrimination. The Court is satisfied that Mr. Lerch had no reasonable basis to fear self-incrimination: there is no criminal tax investigation pending or contemplated; Mr.Lerch himself admitted he knew of no criminal investigation or criminal matter of any kind involving himself. However, the Court permitted him to decline to answer any question he chose not to answer. The Court, however, encouraged Mr. Lerch to go forward with his evidence, offering him a recess or additional time to review his notes or documents, which he declined. The Court is satisfied that Mr. and Mrs. Lerch had ample opportunity to present their evidence, had they chosen to do so. Most of the line item adjustments had been denied during audit for lack of substantiation. The Court is satisfied that petitioners knew what was required of them to substantiate the various deductions, credits, losses, etc. claimed on their tax returns. Mr. Grant filed post-trial briefs on petitioners' behalf, devoted largely to lamenting this Court's refusal to continue the trial of the case. This Court has carefully reviewed the voluminous documentary evidence of record, and rendered its opinion as to petitioners' tax liabilities for the years 1977 through 1981. While the automatic stay is a fundamental debtor protection provided by the bankruptcy laws and is designed to provide the debtors "with a breathing spell from [their] creditors" (Olson v. Commissioner, supra at 1318), petitioners' "breathing spell" has not been impaired in any way. This Court has merely redetermined the debtor's Federal tax liabilities; the debtors still have their "breathing spell" from the Internal Revenue Service as a creditor. The Bankruptcy Judge's order expressly provided that after this Court's redetermination of deficiencies, "the Government will file appropriate forms of claim in the two bankruptcy cases and proceed no further until further order of the Bankruptcy Court." (Emphasis added.) Most of the debts listed in petitioners' bankruptcy petitions seem to relate to the tax liabilities in these Tax Court cases and to legal fees owed to Mr. Grant and another attorney. This Court is justifiably concerned by what it perceives may have been an improper attempt to use the filing of voluntary bankruptcy proceedings, with its automatic stay under U.S.C. sec. 362(a)(8), as a device to force a continuance of a trial that this Court would otherwise refuse to continue. If that was the stratagem contemplated by petitioners herein, their eleventh hour effort to derail the Tax Court proceeding failed. The action of the Bankruptcy Court, in exercising its sound discretion to lift the automatic stay, and of the Federal District Court, in upholding the Bankruptcy Judge's action, should sound fair warning to litigants that [pg.
87-1496] the judicial processes of the courts cannot be abused. Petitioners plead that they have been deprived of a "meaningful opportunity" to be heard in violation of their due process rights because the Tax Court would not continue the trial of their case. In the factual setting of this case, this plea comes with particularly poor grace. Without ever communicating with this Court until the day the Tax Court trial session began, petitioners created their own problems by filing voluntary petitions in bankruptcy on the eve of a long-scheduled trial and by their failure to resolve their fee dispute with their tax attorney. This brings to mind the story of the little boy who murdered his parents and then asked the Court for mercy because he was an orphan. 1 Cases of the following petitioners are consolidated herewith: Ronald L. Lerch and Dalene A. Lerch, docket No. 24683-84; Ronald L. Lerch, docket No. 26729-85; Ronald L. Lerch and Dalene A. Lerch, docket No. 26730-85; Dalene A. Lerch, docket No. 26731-85. 4 Respondent concedes that the amount of $108 paid by Power-Hose Couplings, Inc., during the taxable year 1981 in connection with an automobile lease and the insurance reimbursement check in the amount of $25,000 received from Power-Hose Couplings, Inc., during the taxable year 1980 did not constitute constructive dividend income to petitioners. Finally, respondent concedes that no part of the underpayment of tax for the taxable years 1977, 1978, 1979, and 1981 was due to any fraud on the part of petitioner Dalene A. Lerch. Petitioners concede that each of them received director's fees in the amount of $1,000 during each of the taxable years 1979, 1980, and 1981 and inadvertently failed to include these amounts as income during such years. Petitioners also concede that the life insurance premiums paid by Power-Hose during 1979 totaling $524.84 constitute taxable income to them. Petitioners also concede that in 1977 they erroneously claimed depreciation in the amount of $1,122 on the Maumee Avenue property after they had sold that property. 5 For one or two years, Mrs. Lerch also maintained an individual checking account. She occasionally stayed at her mother's house on Lake James and used this account to write checks for groceries and other personal items while she was there. Deposits to this account were generally made by Mr. Lerch at Mrs. Lerch's request. In addition, petitioners maintained a joint bank account in Switzerland during all the years in issue. Mr. Lerch testified that a balance of approximately $1,600 was maintained in this account during these years. He stated the account was established in case petitioners needed extra money while on vacation in Europe. Mrs. Lerch has never been to Europe, and she testified she did not know whether or not her husband had ever been to Europe. 6
This corporation is now known as Power Products, Incorporated. Power-Hose has been involved in three tax cases in this Court that were handled by petitioners' counsel, Merwin D. Grant-docket No. 13267-82 (taxable year 1978); docket No. 23569-83 (taxable year 1979); and docket No. 16617-85 (taxable year 1981). 7 Mr. Lerch testified that he did not believe that either he or his wife were shareholders of Power-Hose during the period of 1979 through 1981. He suggested that he and his wife held stock in Power-Hose in trust for their children but produced no documentation in support thereof. In any event, we are satisfied that both Mr. and Mrs. Lerch were shareholders of Power-Hose during the years 1978 through 1981. The minutes of the annual stockholders' meetings during those years clearly state that petitioners were stockholders in Power-Hose during such period. 8 Mr. Lerch testified, inter alia, "I was president of the company. I didn't have anybody okaying my expense account" and "I didn't think it was my employees' business what my personal expenses were and who I saw." 9 On Schedule A item 31 of their 1980 joint tax return, petitioners claimed an expense of $1,172 as business publications. Apparently, these are the same items that were paid for by Power-Hose. 10 In November of 1979, Mr. Lerch discovered that Bonnie Brotherton with the help of her boyfriend had been embezzling funds from Power-Hose since 1977. In 1979, Mr. Lerch received three gold Krugerrands from Bonnie Brotherton. Power-Hose eventually obtained a judgment against her for the embezzlement loss. She was given credit in that judgment for the three gold Krugerrands she had given to Mr. Lerch. On or about July 18, 1981, petitioners filed an insurance claim with the Hartford Insurance Company in connection with a theft. Included in this claim were three gold Krugerrands valued at $1,275. The proof of claim submitted to the insurance company was signed by Mr. Lerch and certified as correct. Petitioners did not report as income in 1979 or 1980 the value of these gold Krugerrands. 11 The Federal tax returns that Mr. Andorfer prepared for Chris Lerch and Kimberly Lerch for 1981 were never filed with the Internal Revenue Service. A review of the tax returns of Chris, Kimberly, and Tracey prepared by Mr. Andorfer indicates that for the years in which refunds were due the returns were filed, and for the years in which additional taxes were owed the returns were not filed. 12 Mr. Andorfer also prepared Federal tax returns for Tracey Lerch for the taxable years 1980 and 1981. While Mr. Andorfer testified he charged Power-Hose for the preparation of the childrens' returns, the record does not contain specific documentary evidence of such charges for Tracey as it does in the case
of the other children. 14 The Court did not believe Mr. Lerch's testimony that he terminated Mr. Andorfer's services. 15 During examination of petitioners' 1977 tax return in February of 1985, Mr. Lerch told the revenue agent, Pamela H. McFadden, that he was aware the sale of the Maumee property was not reported in 1977. He told her that the sales price was $50,000, equal to his cost basis, and consequently no gain or loss was realized on the sale. Mr. Lerch testified he did not recall having such a conversation with Pamela McFadden regarding the Maumee property sale. However, we found Mr. Lerch's testimony evasive and unworthy of belief. We are satisfied that Mr. Lerch told Pamela McFadden the sales price was $50,000 and that he had no gain on the sale, which were lies. Petitioners now admit that they had gain on the sale, but they contend the gain was less than the amount respondent determined. 16 There is a conflict in the evidence as to whether the sales price was $100,000 or $65,000. An Agreement to Purchase Real Estate executed by petitioners on November 26, 1976, that was offered by petitioners and received into evidence reflects a sales price of $65,000 for the Maumee property. Another Agreement to Purchase Real Estate also executed by petitioners on November 26, 1976, was offered by respondent and received into evidence. The two agreements are essentially identical except the agreement offered by respondent reflects a total sales price for the Maumee property in the amount of $100,000. Mr. Lerch testified that the correct sales price was $65,000. Ruth Liechty, one of the buyers of the Maumee property and also a real estate broker, testified she believed the sales price of the Maumee property was $65,000. However, she did not recall being present at the closing and we have accorded little weight to her testimony. There is no satisfactory explanation as to why there were two different sales agreements executed by petitioners on November 26, 1976, each with a different sales price. In any event, we are satisfied that the sales price of the Maumee Property was $100,000. The Mortgage Loan Department Settlement Sheet of the sale clearly indicates that the sales price was $100,000. The settlement sheet also indicates that petitioners received a down payment of $36,000 with $64,000 due at closing. The $36,000 down payment was described as including "equity on trade-in of office facility at 3130 E. Washington Blvd." The cashier's check in the amount of $63,164.17 that petitioners received from the sale represents the $64,000 balance due less the expenses of the closing attributable to the sellers. 17 At trial Mr. Andorfer suggested that soon after the sale Mr. Lerch informally told him about the sale, but that the next year when he prepared the return for 1977 he simply forgot about the sale of the Maumee property. From this petitioners argue that this omission was simply an error made by their return preparer. We view the matter differently. Mr. Lerch furnished Mr. Andorfer all oral or written information that was
used in the preparation of the tax return each year. The information as to this sale was peculiarly available to Mr. Lerch, not to Mr. Andorfer. Also, the detailed depreciation schedule in regard to the Maumee property would have reminded Mr. Andorfer if he in fact had ever been told about the sale prior to the time the 1977 return was prepared. More importantly, the most cursory examination of that depreciation schedule by Mr. Lerch would have alerted him to the Maumee property matter. In view of the fact that that single item was larger than petitioners' adjusted gross income reported for 1977, the Court simply does not believe Mr. Lerch's testimony that he overlooked the item. 18 On or about October 17, 1979, account No. 63-04168 was debited in the amount of $4,690.43 (Canadian dollars) for the purchase of ten maple leaf gold coins. This amount consisted of the purchase price of $4,678.74 and bank commissions of $11.69. Except for this initial purchase, there is no evidence in the record with respect to these ten maple leaf gold coins. 20

PART III Foreign Accounts and Foreign Trusts
If you are required to list interest in Part I or dividends in Part II, OR if you had a foreign account or were a grantor of, or a transferor to a foreign trust, you must answer both questions in Part III. (See page 18 of instructions.) (1.) Did you, at any time during the taxable year, have any interest in or signature or other authority over a bank, securities, or other financial account in a foreign country (except in a U.S. military banking facility operated by a financial institution)? ........ __ Yes __ No If "Yes," see page 3 of instructions. (2.) Were you the grantor of, or transferor to, a foreign trust during any taxable year, which foreign trust was in being during the current taxable year, whether or not you have any beneficial interest in such trust? ........ __ Yes __ No If "Yes," you may be required to file Forms 3520, 3520-A, or 926. Part III of Schedule B for all the years in issue contains essentially the same information except for minor modifications in the specific language not pertinent herein. 21 Mr. Lerch testified that he could not tell whether or not he made the entry on question 1 of Part III on Schedule B. However, based on the entire record, we are satisfied that Mr. Lerch indeed made the entry on this portion of Schedule B. 22Form 90-22.1 must be filed with the Department of the Treasury on or before June 30 of the succeeding year by each United States person who has a financial interest in or signature authority or other authority over one or more bank accounts, securities accounts, or other financial accounts in foreign countries. However, Form 90-22.1 is not required to be filed if the aggregate value of all such accounts did not exceed $1,000 at anytime during the calendar year, but if the amount does not exceed $10,000 certain portions of the form need not be filled out. The record indicates that only one such form was filed during all the years in issue. The form that was filed was assignment docket control number 800162990 and was filed in Mr. Lerch's name only. The form that was filed was unsigned and it appears to be a copy of the Form 90-22.1 that Mr. Andorfer prepared and attached to petitioners' joint 1979 tax return. 23 Most of these Canadian Treasury bills matured in either 28 or 35 days. The others had maturity dates of 42, 63, and 91 days, respectively. 24 The court did not believe Mr. Lerch's testimony that these commissions were included in the $50,496 figure. While Mr. Lerch testified he had records showing that, he conveniently forgot to bring them with him to Court. 25 In separate notices of deficiency issued to each petitioner for the taxable year 1981, respondent determined that each petitioner failed to report gains in the amount of $71,393 from the sale of Treasury bills. Respondent concedes on brief that each petitioner should have reported only one-half of the total gain for that year and the total gain in 1981 was $49,357.04 rather than $71,393. The record indicates, however, that when determining the U.S. dollar equivalent for the gains, respondent divided the Canadian gain amount by the exchange rate rather than multiplying the Canadian amount by the applicable exchange rate. Respondent used the proper computation method in his brief, and the Court in its findings has made some minor arithmetical corrections to respondent's revised figures. See nn. 28, 30, infra. 26 Respondent concedes on brief that Mr. Lerch is entitled to reduce the amount of rental income he reported on Schedule D with respect to the rental income Mrs. Lerch is required to report on her 1981 tax return. 27 Apparently, respondent now contends that the income from the Canadian securities is short-term capital gain rather than dividend income as determined in his notice of deficiency and appears to have conceded the dividend income issue. 28
See n. 25, supra, in regard to error in computational method that has not been rectified. 29 Petitioners stated in their opening brief that they thought respondent was planning to concede "that there is not proof sufficient to carry the allegations of liability against Dalene Lerch." Anticipating this concession by respondent, petitioners call our attention to section 6013(e), the innocent spouse provision, and urge its applicability. However, petitioners were simply mistaken as to respondent's concession. Respondent conceded on brief that the underpayment of tax for each of the years 1977, 1978, 1979, and 1981 was not due to any fraud on the part of petitioner Dalene A. Lerch under section 6653(b). However, a concession of the addition to tax for fraud under section 6653(b) for which respondent has the burden of proof does not automatically trigger the applicability of section 6013(e). Section 6013(e) is an affirmative defense that must be set forth in the pleadings, with the burden of proof on petitioners. Rules 39 and 142(a). Here the innocent spouse issue was neither pleaded by petitioners nor tried by agreement of the parties. Rule 39; Rule 41(b)(1). Petitioners first raised the innocent spouse issue on brief. New matters first raised on brief will not be considered. Rollert Residuary Trust v. Commissioner, 752 F.2d 1128 [ 80 T.C. 619, 636 (1983), affd. on other issues 64 T.C.

55 AFTR2d 85-685] (6th Cir. 1985); Markwardt v. Commissioner,

989, 997 (1975); Estate of Mandels v. Commissioner,

64 T.C. 61, 73 (1975); Frentz v. Commissioner, 375 F.2d 662 [ 19 AFTR2d
44 T.C. 485, 491 (1965), affd. without discussion of this issue 1194] (6th Cir. 1967).
Moreover, even if the innocent spouse issue were properly before the Court, the facts would not support its application here. Mrs. Lerch knew or should have known of the unreported income and she benefited from it. See section 6013(e)(1)(C) and (D). See also Krampf v. Commissioner, [ 83,382 PH Memo TC] Bourque v. Commissioner, T.C. Memo. 1983-382 80,286 PH

T.C. Memo. 1980-286 [
Memo TC]. 30 At trial and on brief, petitioners pointed out an error in respondent's computations in converting the amount of gain realized in 1981 from Canadian to the U.S. dollar equivalent. Respondent essentially divided the Canadian dollar by the applicable exchange rate rather than multiplying, resulting in a highly distorted figure. The same error occurred for the taxable years 1978 and 1981 (Mr. Lerch only) with respect to the amount of interest earned. Respondent has corrected these figures on brief and the correct figures, with minor arithmetical corrections by the Court, are reflected in the findings of fact. 31 Section 679(a) states: (a) Transferor Treated as Owner.-
(1) In General.-A United States person who directly or indirectly transfers property to a foreign trust (other than a trust described in section 404(a)(4) or 404A(a)(4)) shall be treated as the owner for his taxable year of the portion of such trust attributable to such property if for such year there is a United States beneficiary of any portion of such trust. 32 Section 671 provides in pertinent part: Where it is specified in this subpart that the grantor or another person shall be treated as the owner of any portion of a trust, there shall then be included in computing the taxable income and credits of the grantor or the other person those items of income, deductions, and credits against tax of the trust which are attributable to that portion of the trust to the extent that such items would be taken into account under this chapter in computing taxable income or credits against the tax of an individual. *** 33 Franco Marinelli, assistant manager of the Canadian Imperial Bank, testified that his bank in the Province of Quebec does not require any legal documents as such for parents to establish a trust account for the benefit of their children, and that a simple oral request by the parents is sufficient. However, whether or not such oral trusts are enforceable under Canadian law is not an issue in this case. The record contains no evidence that a valid trust existed for Federal income tax purposes, or for any other purpose. 34 As in effect during the years in issue, section 6048 provides in pertinent part: ((a)) General Rule.-On or before the 90th day after((1)) the creation of any foreign trust by a United States person, or ((2)) the transfer of any money or property to a foreign trust by a United States person, the grantor in the case of an inter vivos trust, the fiduciary of an estate in the case of a testamentary trust, or the transferor, as the case may be, shall make a return in compliance with the provisions of subsection (b). ((b)) Form and Contents of Returns.-The returns required by subsection (a) shall be in such form and shall set forth in respect of the foreign trust, such information as the Secretary prescribes by regulation as necessary for carrying out the provisions of the income tax laws. ((c)) Annual Returns for Foreign Trusts Having One or More United States Beneficiaries.-Each taxpayer subject to tax under section 679 (relating to foreign trusts having one or more United States beneficiaries) for his taxable year with respect to any trust shall make a return with respect to such trust for such year at such time and in such manner, and setting forth such information, as the Secretary may by regulations prescribe. 35 The unreported interest income for the taxable years 1978 and 1979 reflects downward adjustments of
$1,851 and $444, respectively, since those amounts were reported as interest from the Imperial Bank on their joint Federal tax returns for those years. 36 Petitioners have not argued by any alternative characterization of these gains. In any event, the record clearly indicates that each Canadian Treasury bill was purchased and sold during 1980 and 1981 within a period of 28 to 91 days. 37 In separate statutory notices of deficiency issued to petitioners for the taxable year 1981, respondent determined that each petitioner failed to report the entire amount of short-term capital gains credited to account No. 63-04168 during that year. On brief, respondent conceded that each petitioner had a one-half interest in account No. 63-04168 and each was required to report only one half of the total amount of income earned during that year. We agree. The record clearly indicates that petitioners were the only signatories on this account and they were authorized to sign either/or on this account. Absent anything in the record to the contrary, we conclude that each petitioner failed to report as income in 1981 one-half of the $947.36 of interest and one-half of the $49,357.04 of short-term capital gains credited to account No. 63-04168 during 1981. 38 In his proposed finding of fact No. 191, respondent requested the following: Petitioner Dalene A. Lerch was required to report as income during 1981 the amount of $16,312.50 received from rental properties. Moreover, respondent conceded on brief that Mr. Lerch would be entitled to a corresponding reduction in the rental income he reported on Schedule E from these properties in 1981. In their reply brief, petitioners did not object to respondent's proposed finding of fact No. 191 and apparently now agree with respondent's treatment. 39 We note that one-half of the rental expenses attributable to this property and claimed by Mr. Lerch on his 1981 Federal tax return is also properly allocable to Mrs. Lerch. However, petitioners failed to present any records or receipts to substantiate these claimed expenses and accordingly have failed to satisfy their burden of proof. 40 Petitioners computed their gain using an adjusted basis of $34,375, the same amount used by respondent computed as follows: Computation of Basis Land .......................... Building ......................
$ 3,000 47,000
Improvements .................. Less: prior years' depreciation Land .......................... Building ...................... Improvements ..................

1,363 -------015,745 682 -------
$51,363
16,427 ------$34,936
Less: depreciation in year of sale Land .......................... Buildings ..................... Improvements .................. Adjusted Basis:
-0470 91 -------

561 ------$34,375 =======
41 Petitioners presented no evidence and no evidence is contained in the record in regard to the corporation's earnings and profits. Therefore, petitioners have failed to meet their burden of proving that any distributions received from the corporation were not out of its earnings and profits and not taxable as ordinary income under sections 301(c)(1), 316(a), and 61(a)(7). In addition, petitioners have not argued and we have not considered whether any of the constructive dividends received in 1981 are properly allocable to Mrs. Lerch. In any event, there is nothing in the record to support such an allocation. 42 We are fully cognizant of the difficulty of respondent's situation. Respondent's failure to present the underlying supporting documents was due directly to Mr. Lerch's failure to comply with respondent's Subpoena Duces Tecum specifically requesting Mr. Lerch, as president of Power-Hose, to produce, among other things, the various corporate records pertaining to the above corporate expenditures during 1979. However, those documents should have been obtained by respondent well before trial through use of the Court's discovery procedures. Rule 72. Even so, had petitioners' counsel been present to advise them at the trial and were there no fraud issues in the case, we might have considered the imposition of sanctions under Rule 104 for Mr. Lerch's failure to comply with the Court's subpoena or we might have drawn an adverse inference as to what the withheld records showed. Wichita Terminal Elevator Co. v. Commissioner, 6 T.C. 1158, 1165 (1946), affd. 162 F.2d 513 [ 35 AFTR 1487] (10th Cir.
1947). In this instance, we will not do so, and will instead decide the issue on burden of proof, as we did with petitioners for the two later years. 43 In a separate statutory notice of deficiency issued to Dalene A. Lerch for the 1981 taxable year,
respondent decreased her taxable income by $1,562 representing the excess of the zero bracket amount over the itemized deductions she claimed. Since Mr. Lerch failed to substantiate his claimed itemized deductions for 1981 and no amount in excess of the zero bracket amount was allowed, Mrs. Lerch is no longer required to itemize her deductions and is entitled to the benefit of the full zero bracket amount, as respondent has determined. 44 Petitioners argue for an application of what they call the "fairness doctrine" with respect to the disallowance of the depreciation and the interest expense claimed on their rental property for the taxable years 1978, 1979, and 1981. Petitioners contend that similar deductions were allowed for the taxable years 1977 and 1980. We assume petitioners are requesting us to apply the Cohan principle with respect to these items. We note that petitioners are mistaken with respect to the rental expenses for the 1980 and the 1978 taxable years. Respondent disallowed all the rental expenses for 1980 but allowed the rental expenses for 1978. In any event, the allowance of similar expenses in 1977 and 1978 has no bearing on other taxable years. Moreover, the record in this case provides no basis for making a reasonable allocation pursuant to Cohan v. Commissioner, 39 F.2d 540 [ 8 AFTR 10552] (2d Cir. 1930).
Under such circumstances, a deduction based on the Cohan rule would be "unguided largesse." Williams v. United States, 45 On Form 2106 filed for the taxable year 1979, Mr. Lerch claimed entertainment and travel expenses in the amount of $21,799. However, he reduced this amount by $17,314 representing the portion of these expenses paid by Power-Hose and not included on his Form W-2. Thus, Mr. Lerch claimed a deduction for employee business expenses in the amount of $4,485 as listed on line 24 of the Form 1040. Accordingly, an adjustment to the amount of employee business expenses respondent disallowed for 1979 is required. 46 For the taxable year 1979, we sustain respondent's determination to the extent of $4,485, the amount Mr. Lerch claimed as a deduction for employee business expenses in such year. See n. 45, supra. 47 As in effect during the years in issue, section 6653(b) provided as follows: (b) Fraud.-If any part of any underpayment *** of tax required to be shown on a return is due to fraud, there shall be added to the tax an amount equal to 50 percent of the underpayment *** In the case of a joint return under section 6013, this subsection shall not apply with respect to the tax of a spouse unless some part of the underpayment is due to the fraud of such spouse. As noted earlier, respondent conceded that the underpayments of taxes for the taxable years 1977, 1978, 1979, and 1981 were not attributable to any fraud on the part of petitioner Dalene A. Lerch 245 F.2d 559 [ 51 AFTR 594] (5th Cir. 1957).
48 Sec. 6501 provides in pertinent part that: (a) General Rule.-Except as otherwise provided in this section, the amount of any tax imposed by this title shall be assessed within 3 years after the return was filed (whether or not such return was filed on or after the date prescribed) or, if the tax is payable by stamp, at any time after such tax became due and before the expiration of 3 years after the date on which any part of such tax was paid, and no proceeding in court without assessment for the collection of such tax shall be begun after the expiration of such period. 49 Respondent also alleged that assessment and collection of taxes for the taxable years 1977 and 1978 was not barred by the statute of limitations and may be timely assessed pursuant to section 6501(e)(1)(A). However, due to our finding of fraud pursuant to section 6501(c)(1), it is unnecessary to address the applicability of section 6501(e)(1)(A). In any event, the facts clearly indicate that absent a finding of fraud, assessment and collection of taxes for the taxable years 1977 and 1978 could be timely assessed pursuant to section 6501(e)(1)(A). 50 Section 6501(c) provides in pertinent part that: (c) Exceptions.(1) False Return.-In the case of a false or fraudulent return with the intent to evade tax, the tax may be assessed, or a proceeding in court for collection of such tax may be begun without assessment, at any time. 51 See also Phillips v. Commissioner, Commissioner, 52 Respondent conceded that the underpayment of tax for the taxable years 1977, 1978, 1979, and 1981 were not due to any fraud on the part of petitioner Dalene A. Lerch. However, respondent's proof of fraud by Mr. Lerch prevents the running of the statute of limitations so that Mrs. Lerch remains liable for the deficiencies for the taxable years 1977 and 1978 unless she timely claims and proves that she qualifies as an innocent spouse under 6013(e). Stone v. Commissioner, 56 T.C. 213, 227-228 (1971); S. Rept. T.C. Memo. 1984-133 [ 84,133 PH Memo TC]; Rinehart v.

T.C. Memo. 1983-184 [

83,184 PH Memo TC].
No. 91-1537, 91st Cong., 2d Sess., 1971-1 C.B. 606, 608. This she has not done. See n. 29, supra. 1 Mr. Peebles in his affidavit in support of the motion for continuance seems to ignore the fact that the individual debtors are the petitioners in the Tax Court, not the bankruptcy estate. Mr. Peebles says: Pursuant to Sections 327 and 329 of the Bankruptcy Code (Title 11, U.S.C.), copies of which are
appended hereto, said petitioners' tax counsel, Merwin Grant, is not qualified to represent them by reason of the constraints contained therein. No attempt was made to comply with such requirements on behalf of Mr. Grant for the reason that the same were totally believed to be unnecessary until the ruling of April 28, 1986 and, by reason of the press of other business and the distance of Mr. Grant from the undersigned, it will not be reasonably possible for such statutes to be complied with. Further, Mr. Grant has indicated to the undersigned that by reason of the substantial amount of his unpaid invoices for services, he may not wish to re-enter upon representation in this case, and it is impossible for replacement counsel to be obtained in time for adequate preparation to represent the petitioners herein during the present calendar. We think it is clear from this motion for continuance and Mr. Peebles' affidavit that petitioners viewed bankruptcy as a way to avoid the determination of their tax liabilities and perhaps even to avoid their tax liabilities altogether. It is also clear that the purported problem with Mr. Grant, their Tax Court attorney, was simply a fee dispute, not a putative legal disability to handle the pending Tax Court case. Mr. Grant is admitted to practice in the Tax Court; he had entered his appearance in each docket number, he has never moved to withdraw from his representation of these taxpayers and this Court has not allowed him to withdraw and would not allow him to withdraw on the eve of a long-scheduled trial. If, as may be the case, Mr. Grant stopped his trial preparations because of a fee dispute and/or in anticipation that petitioners would file bankruptcy petitions and that the Tax Court proceedings would be stayed, he and petitioners did so entirely at their own risk. This Court never relieved Mr. Grant or petitioners of the requirements of full compliance with the Standing Pre-Trial Order at any time prior to May 1, 1986 when the trial began.
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HEADNOTE1. Collection actions-Bank Secrecy Act-currency and foreign transactions reporting requirements-penalties-dischargeability in bankruptcy. Govt. was granted summary judgment on its complaint to collect taxpayer/foreign account holder's penalty for failing to file Report of Foreign Bank and Financial Accounts (" FBAR"): taxpayer's argument that penalty was really tax or tax penalty and as such was discharged in his intervening bankruptcy case pursuant 11 USC 527(a)(7)(B) was erroneous. To extent arguing that FBAR penalty represented rough approximation of taxes IRS lacked sufficient
information to assess, taxpayer's argument was belied by fact that FBAR penalty was imposed pursuant not to IRC but rather under Bank Secrecy Act, which in turn clearly denominated FBAR penalty as civil penalty, not tax. And, taxpayer [pg. 2008-6578] color> couldn't raise "involuntary pecuniary burden" theory for treating FBAR penalty as tax, since FBAR penalty wasn't involuntary, in that it could have been avoided had taxpayer filed reports when due. Claim that Bank Secrecy Act was just "mechanism to collect [covered entities'] taxes" was similarly misguided. And taxpayer's claims otherwise failed under 11 USC 527(a)(7) since FBAR penalty wasn't associated with any tax in respect to which it could be characterized as "tax penalty." Reference(s):  74,035.01(25) ; 68,726.52(27) Code Sec. 7403 Report Foreign Bank Financial Accounts
OPINIONWendy J. Kisch, John B. Hughes, U.S. Attorney's Office, New Haven, CT, for Plaintiff. Joseph J. D'Agostino, Jr., Wallingford, CT, for Defendant. United States District Court, D. Connecticut,

RULING ON PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT [Doc # 20]
Judge: JANET BOND ARTERTON, District Judge.I. BackgroundThis case stands at the intersection of the Currency and Foreign Transactions Reporting Act, also known as the Bank Secrecy Act, 31 U.S.C.  5311 et seq. ("Bank Secrecy Act"), and 11 U.S.C.  523(a)(7), the provision of the Bankruptcy Codes that governs exceptions to discharge of debts after a debtor-petitioner is adjudged bankrupt. The material facts of the case are straightforward and undisputed, and the issue to be resolved is a legal one, apparently one of first impression. The Bank Secrecy Act is a statutory and regulatory scheme that seeks to detect and prosecute criminal activity, pursue tax code enforcement, and engage in other "regulatory investigations or proceedings." 31 U.S.C.  5311. Its focus on reports and records derives from the "increasing use of banks and other institutions as financial intermediaries by persons engaged in criminal activity." Ratzlaf v. United States, 510 U.S. 135, 138 (1994). One part of the Act requires persons who have financial interests in, or authority over, banks, securities or other financial accounts in foreign countries to report such information to the federal government. To this end, the Act requires covered entities to report their foreign transactions and accounts in a document called the Report of Foreign Bank and Financial Accounts ("
FBAR"). 31 U.S.C.  5314(a). During 1999, Defendant Richard Simonelli held three accounts at two banks in the Bahamas, Barclay's Bank and Leadenhall Bank & Trust, which rendered him a covered entity under the Bank Secrecy Act. As such, under 31 U.S.C.  5314(a) Defendant was obligated to file with the Internal Revenue Service an FBAR disclosing these accounts. 1 Defendant did not file the required FBAR for calendar year 1999, and on April 7, 2004 consented to an assessment and collection of $25,000 under  5321(a)(5) (2000), plus interest and penalties, for his willful failure to file the FBAR. On May 5, 2004, the Internal Revenue Service ("IRS"), acting as a delegate of the Secretary of the Treasury and pursuant to 31 U.S.C.  5321(a)(5), made this assessment and demanded payment. (Def.'s Local R. 56(a)1 Stmt.  1-5.) After Defendant failed to make any payment, the Plaintiff United States of America, acting for the Secretary of the Treasury and the IRS, filed this civil case against Defendant in April 2006 to collect the FBAR penalty, plus interest and penalty interest. After the IRS assessed the FBAR penalty on Defendant but before this suit was filed, Defendant obtained a general discharge in bankruptcy on December 26, 2005 under 11 U.S.C.  727. In re Simonelli, No. 05-34621 (Bankr.D.Conn.2005). He claims that the FBAR penalty assessed was discharged at that time. In its motion for summary judgment, the government maintains that this FBAR penalty is excepted from bankruptcy discharge by 11 U.S.C.  523(a)(7). (Pl.'s Mot. Summ. J. at 1; Pl.'s Mem. in Supp. at 7-10.) In response, Defendant argues that his bankruptcy discharge relieves him of his obligation to pay the FBAR penalty under  523(a)(7)(B) because the FBAR penalty is in actuality a "tax penalty." In that the parties agree on the material facts recited above and their dispute presents a purely legal question, it is "particularly conducive to disposition by summary judgment." Connecticut ex rel. Blumenthal v. Crotty , 346 F.3d 84, 93 (2d Cir.2003). 2 For the reasons that follow, the Court concludes that the FBAR penalty was not discharged in bankruptcy and Plaintiff's Motion for Summary Judgment will be granted.

II. Statutory Framework
Under the Bankruptcy Code certain kinds of debts are not discharged when a petitioner is adjudged bankrupt. Specifically, 11 U.S.C.  523(a)(7) establishes that a discharge under 11 [pg. 2008-6579] color> U.S.C.  727 does not relieve the debtor-petitioner of "any debt ... to the extent such debt is for a fine, penalty, or forfeiture payable to and for the benefit of a governmental unit, and is not compensation for actual pecuniary loss, other than" two kinds of "tax penalt[ies]." Defendant maintains that the FBAR penalty is one of these kinds of tax penalties and thus was discharged. As the Supreme Court has explained, "[o]n its face, [ 523(a)(7)] creates a broad exception [to discharge in bankruptcy] for all penal sanctions, whether they be denominated fines, penalties, or forfeitures. Congress included two qualifying phrases; the fines must be both "to and for the benefit of a governmental unit," and "not compensation for actual pecuniary loss."" Kelly v. Robinson , 479 U.S. 36, 52 (1986). Thus, to be excluded from this broad class of penal sanctions whose discharge is prohibited, adebt must either fall outside that class or must fall within one of three exclusions. A debt for a penal sanction is dischargeable if it: (1) is not "payable to and for the benefit of a governmental unit," 3 or (2) is "compensation for actual pecuniary loss," 4 or (3) is one of two kinds of "tax penalt [ies]." The two kinds of "tax penalt[ies]" excluded from the  523(a)(7) exception to discharge are certain kinds of "tax or customs dut[ies]" listed at  523(a)(1), and penalties for taxes that are "imposed with respect to a transaction or event that occurred before three years before the date of the filing of the petition."  523(a)(7)(A), (B). Defendant conceded at oral argument that neither (1) nor (2) would exclude his FBAR penalty, and focuses on (3).
III. Discussion
A. Defendant's Arguments[1] At oral argument Defendant clarified his position to be that his debt for the FBAR penalty is dischargeable under  523(a)(7)(B), which discharges any debt for a "tax penalty" that is "imposed with respect to a transaction or event that occurred before three years before the date of the filing of the petition."He conceded that if the FBAR was not a "tax penalty" under this provision, it could not be discharged at all. The government conceded that if it is a "tax penalty," it was incurred with respect to a transaction or occurrence that occurred more than three years prior to the bankruptcy petition and would be dischargeable. In support of his argument that the FBAR penalty is a tax penalty under  532(a)(7)(B), Defendant claims that the IRS assessed the $25,000 to which he consented, in lieu of assessing taxes on him because his failure to file the FBAR deprived the IRS of any information about his foreign bank transactions, making it impossible for the IRS to know how much tax to assess on him. In Defendant's view, the IRS uses the FBAR documents to track money in offshore accounts (or transactions occurring outside the United States) of which the IRS otherwise has no knowledge but on which it would otherwise seek to assess taxes. Once the IRS knows, from reviewing the information contained in the FBAR, how much a person owed in taxes if the accounts had been located (or the transaction occurred) in the United States, it assesses that person a tax in this amount. When a person fails to file an FBAR, the IRS cannot track how much she would owe in taxes, and thus instead of collecting these would-be taxes, Defendant reasons, the IRS imposes a civil penalty-the FBAR penalty-as a rough approximation of those taxes it has lacked sufficient information to assess. Defendant thus argues that the FBAR penalty is imposed in lieu of taxes, and thus is, in fact, a tax. Relatedly, Defendant also argues that the FBAR penalty is a tax penalty because the IRS uses it to penalize persons who fail to file FBARs, frustrating the IRS's ability to track, assess and collect their would-be taxes. Defendant relies on the statute and regulations pursuant to which the IRS assessed the FBAR penalty. At oral argument he pointed to 31 U.S.C.  5311 and 5321 and 31 C.F.R.  103.24. As discussed above,  5311 lays out the Bank Secrecy Act's multiple purposes and  5321 authorizes the maximum and
minimum assessments of the FBAR penalty, which it de- [pg. 2008-6580] color> nominates a "penalty." 5 In 31 C.F.R.  103.24 the Secretary of the Treasury delegates to the IRS the authority to assess and collect civil penalties under 31 U.S.C.  5321, and to "investigate possible civil violations" of the Bank Secrecy Act. These provisions say nothing about the Bank Secrecy Act serving as a mechanism to collect otherwise uncollected taxes, and do not contradict the Bank Secrecy Act's own articulation, at 31 U.S.C.  5311, of its purposes.
B. Whether Defendant's debt for the FBAR penalty is for a "penalty" or "tax"A plain text reading of the Bank Secrecy Act is that the FBAR penalty is a "penalty" for purposes of 11 U.S.C.  523(a)(7). The statutory penalty for willful failure to comply with  5314(a) is a "civil money penalty" whose parameters are outlined in  5321(a)(5). The Secretary's regulations specify that the penalty for a failure to file an FBAR is "a civil penalty." See 29 C.F.R.  103.56(g) & 103.57 (2004). The Bank Secrecy Act and its implementing regulations thus expressly denominate the penalty imposed on Defendant to be a "civil penalty." 6 Defendant argues that, notwithstanding the FBAR penalty's statutory denomination as a "penalty," the FBAR penalty is, in essence, actually a tax. (Def.'s Mem. in Supp. Obj. Pl.'s Mot. Summ. J. at 1.) He points to United States v. Sotelo, 436 U.S. 268 [42 AFTR 2d 78-5001] (1978), for the proposition that
a pecuniary burden imposed on a debtor can be characterized as a "tax" even if the statute under which it is imposed denominates it a "penalty." (Def.'s Mem. in Supp. Obj. Pl.'s Mot. Summ. J. at 4-5.) Beyond that general proposition, however, Sotelo is not applicable here. That case involved a debtor who, before filing for bankruptcy, had collected funds from his employees in the form of withheld taxes, but had failed to pay them over to the IRS. The Internal Revenue Code imposed a "penalty" on him equal to the amount of taxes he failed to pay over. Sotelo , 436 U.S. at 270 & n. 1. The Supreme Court held that the collected funds' "essential character" was taxes because the funds were taxes when the debtor withheld them from his employees, and as a result they were taxes dischargeable under bankruptcy law. Id. at 275. In this case, by contrast, the debt to be collected from Defendant was imposed pursuant to a non-tax law (the Bank Secrecy Act), that Defendant seeks to recharacterize as a tax (rather than a non-tax) and its dischargeability involves a different Bankruptcy Code section. Alternatively, Defendant urges the Court to use the four-part definition of a "tax" from In re Lorber Industries of California, Inc., 675 F.2d 1062 (9th Cir.1982) to determine whether his FBAR penalty is a "tax" rather than a "non-tax charge[]." In re Lorber concerned the priority of debts, including "taxes," to be repaid out of a debtor's estate after a petitioner is adjudged bankrupt. See id. at 1063. According to In re Lorber, a tax is characterized as: ((a)) An involuntary pecuniary burden, regardless of name, laid upon the individuals or property; ((b)) Imposed by, or under authority of the legislature; ((c)) For public purposes, including the purposes of defraying expenses of government or
undertakings authorized by it; ((d)) Under the police or taxing power of the state. Id. at 1066. 7 The FBAR penalty is not an "involuntary pecuniary burden;" the Bank Secrecy Act does not impose any pecuniary burden on covered [pg. 2008-6581] color> entities who fulfill their obligations under the Act, only those who violate federal law by failing to file FBARs when the Act requires them to do so. The term "involuntary" connotes an inability of an individual to avoid assessment of a pecuniary burden in carrying out otherwise lawful activities. See Boston Reg'l Med. Ctr., Inc. v. Mass. Div. of Health Care Fin. & Policy (In re Boston Reg'l Med. Ctr., Inc.), 365 F.3d 51, 60 (1st Cir.2004) (rejecting argument that a pecuniary burden was "voluntary" if a covered entity could avoid it by "ceas[ing] all...operations," because under that argument, "the federal income tax would not qualify as a "tax" because the taxpayer may voluntarily minimize his or her tax liability by earning less income or by taking advantage of deductions"). 8 Here, simply, Defendant could have continued to hold his foreign bank accounts and avoid assessment of the FBAR penalty if he had filed an FBAR. 9 The FBAR penalty is therefore not "involuntary" and thus falls outside In re Lorber's definition of "tax." 10 Finally, Defendant argues that  5321(a)(5) (2000) allows the government to collect "taxes in situations where assessment based on actual taxes due may be impossible to determine as a result of the barriers created by the nature of the accounts." (Def.'s Mem. in Supp. Obj. Pl.'s Mot. Summ. J. at 6.) In Defendant's view, the "tax" collected by the IRS under the Bank Secrecy Act could equal 100 percent of the value of the transaction or account, and would be collectible only where the person failed to file an informational document with the government. Although Defendant argues that the negotiated FBAR penalty to which he stipulated incorporated his potential tax liabilities, he provides no authority or evidence in support of this assertion. For the reasons stated above, Defendant's attempt to characterize the Bank Secrecy Act as "a mechanism to collect [covered entities'] taxes due" (Def.'s Mem. in Supp. Obj. Pl.'s Mot. Summ. J. at 6) is unavailing. The IRS's assessment of the FBAR penalty is not, as Defendant argues, "government collecting, for lack of better terminology, back taxes." (Id. at 4.) Given the text, framework, and history of the Bank Secrecy Act, as well as the plain meanings of the terms "tax" and "penalty" and the operation of  5321(a)(5), the "better terminology" to describe the FBAR penalty is as a "civil money penalty."

C. The "tax penalty" exclusion from  523(a)(7)'s exceptions to discharge.
A debt may be discharged if the debt is for one of two kinds of "tax penalt [ies]." Defendant argues that his debt is dischargeable under this exclusion. In order to be a tax penalty, the FBAR penalty would have to be linked in some way to an underlying tax. For Defendant's argument to have any viability, the FBAR itself would have to be a tax. The FBAR is a document, not a tax: indeed, the document specifically instructs filers: "Do NOT file with your Federal Tax Return." (Department of the Treasury Form TD F 90-22.1 ( Report of Foreign Bank and Financial Accounts).) The Act requires covered entities to file theFBAR with the government, but not to remit money or property. Neither the FBAR nor the Bank Secrecy Act impose any pecuniary burden on covered entities who fulfill their obligations under the Act. Because there is no tax underlying the FBAR penalty, the FBAR penalty cannot be considered a "tax penalty." Because the Court concludes that the FBAR penalty is not a "tax penalty," 11 the fact that more than three years have elapsed since the "transaction or occurrence" before the bankruptcy petition filing, is of no import.
III. ConclusionDefendant's debt for the FBAR penalty is for a "penalty" within the meaning of 11 U.S.C.  523(a)(7), and therefore falls within that section's broad class of debts excepted from dis- [pg. 2008-6582] color> charge. Defendant's debt does not fall within any of the three exclusions to the  523(a)(7) class of excepted debts. Therefore,  523(a)(7) bars discharge of Defendant's debt stemming from the May 2004 assessment of the FBAR penalty. Accordingly, Plaintiff's motion for summary judgment [Doc. # 20] is GRANTED. The Clerk is directed to close this case and enter Judgment in favor of Plaintiff in the amount of $25,000.00, plus interest pursuant to 31 U.S.C.  3717(a)(1), (e)(2) and (f). To the extent that Defendant wishes to pursue the issue raised at oral argument of whether the accrual of interest was stayed during the pendency of the automatic bankruptcy stay, he may do so in a Motion for Modification of Judgment setting forth the legal basis for such a stay. Such motion shall be filed within 30 days. IT IS SO ORDERED. 1 Specifically, 31 U.S.C.  5314(a) obligates entities to file an FBAR with the IRS if they "make[] a transaction or maintain[] a relation for any person with a foreign financial agency." 2 The well-known summary judgment standard is familiar to the Court and will be applied without recitation in detail. See, e.g., Milardo v. City of Middletown, 528 F.Supp.2d 41, 44-45 (D.Conn.2007). 3 A debt is dischargeable even if it is a "fine, penalty or forfeiture" if it is not "payable to and for the benefit of a governmental unit."Because the FBAR penalty is payable to the IRS and because it is, by virtue of the fact that it incentivizes compliance with the Act, for the benefit of the federal government, this exclusion is not applicable here. 4 A debt is dischargeable if it is "compensation for actual pecuniary loss." Although Defendant argues that the IRS assessed the FBAR penalty on him in lieu of collecting taxes on his offshore accounts, he does not claim that his debt is "compensation for actual pecuniary loss."
5 When Defendant failed to file the FBAR, he violated 31 U.S.C.  5314(a). Under the version of 31 U.S.C.  5321(a)(5) in effect at the time Defendant was penalized, the statute authorized the Secretary of the Treasury to "impose a civil money penalty on any person who willfully violates or any person willfully causing any violation of any provision of section 5314."For failures to file an FBAR, the value of that "civil money penalty" was required to be no more than "the greater of (I) an amount (not to exceed $100,000) equal to the balance in the account at the time of the violation; or (II) $25,000." 31 U.S.C.  5321(a)(5)(A), (B)(ii) (2000). The Secretary's regulations specify that the penalty for a failure to file an FBAR is a "civil penalty." See 29 C.F.R.  103.56(g) (2004) (authorizing the IRS "to assess and collect civil penalties under 31 U.S.C. [] 5321... [and] investigate possible civil violations of these provisions"); 103.57(g)(2) (2004) (imposing, for violations of 31 U.S.C.  5314 and 31 C.F.R.  103.24, "a civil penalty" within the parameters articulated in 31 U.S.C.  5321(a)(5) (2000)). After the IRS assessed the FBAR penalty on Defendant in May 2004, Congress amended  5321(a)(5), but the provision still denominates the FBAR penalty a "penalty." See American Jobs Creation Act of 2004, Pub.L. 108-357,  821(a), 118 Stat. 1418, 1586 (Oct. 22, 2004). The current version of the provision authorizes penalties for willful violations of  5314 up to the greater of (1) half the value of the account or transaction that should have been reported, or (2) $100,000. 31 U.S.C.  5321(a)(5) (2006). 6 The FBAR penalty also fits the definition of a "penalty" in Black's Law Dictionary. A penalty is "[p]unishment imposed on a wrongdoer, usu[ally] in the form of imprisonment or fine; esp[ecially] a sum of money exacted as a punishment for either a wrong to the state or a civil wrong (as distinguished from compensation for the injured party's loss)." BLACK'S LAW DICTIONARY 1168 (8th ed.2004). Defendant's failure to file an FBAR was a wrong to the state; while Defendant's omission violated 31 U.S.C.  5314, it resulted in no injured private party and no pecuniary harm, either to a private party or to the state. The FBAR penalty is assessed on Defendant as punishment, not as any sort of compensation for any pecuniary harm. 7 The Ninth Circuit's decision in In re Lorber was premised on a reading of the now-superseded Bankruptcy Act of 1898, as amended. Nonetheless, the Second Circuit adopted the In re Lorber test for purposes of the analogous provision of the current Bankruptcy Code of 1978, as amended, governing the priority of debts to be repaid out of a bankrupt's estate. See LTV Steel Co. v. Shalala (In re Chateaugay Corp.), 53 F.3d 478, 498 (2d Cir.1995). 8 Under MASS. GEN. LAWS ch. 118G,  18 (1996), the law at issue in Boston Reg'l Med. Ctr., Inc., all
covered hospitals contributed to or received credits from a Massachusetts Uncompensated Care Pool based on how much health care they provided to indigent patients. Boston Reg'l Med. Ctr., Inc., 365 F.3d at 54. Covered hospitals which failed to contribute to or credit the Uncompensated Care Pool would lose their licenses. Id. at 54 n. 3. If a hospital wanted to engage in its otherwise lawful activity of providing health care, it was obligated to pay into or credit the Uncompensated Care Pool. The law thus imposed an involuntary pecuniary burden on all covered entities. 9 Defendant argues that the FBAR penalty assessment is involuntary under In re Lorber because "a tax amount would have been imputed upon him whether he voluntary [sic] agreed to the negotiated amount due or not."(Def.'s Mem. in Supp. Obj. Pl.'s Mot. Summ. J. at 5.) Defendant therefore tautologically assumes the FBAR is a tax, for purposes of arguing that it is a tax. 10 The FBAR penalty is also not a tax under the even broader definition of the term in Black's Law Dictionary, which defines "tax" as "[a] monetary charge imposed by the government on persons, entities, transactions, or property to yield public revenue." BLACK'S LAW DICTIONARY 1496 (8th ed.2004). Neither the Bank Secrecy Act generally, nor the penalty associated with violations of 31 U.S.C.  5314(a) specifically, is designed "to yield public revenue." The Act requires covered entities to file documents listing their foreign transactions and accounts.; it does not contemplate any mechanism for "yield[ing] public revenue" except in the event that a covered entity, like Defendant, fails to comply with its reporting requirements. The FBAR penalty better fits the Black's Law Dictionary definition of "penalty." See supra note 6. 11 The Court's conclusion that the penalty at issue in this case is a civil penalty, and not a tax, is bolstered by the fact that the statutory and regulatory framework governing FBARs bears none of the hallmarks of a "tax." Indeed, different legal presumptions apply to IRS assessments in tax assessment cases than in FBAR violation cases. Compare United States v. Fior D'Italia, 536 U.S. 238, 242 [89 AFTR 2d
2002-2883] (2002) ("It is well established in the tax law that an assessment is entitled to a legal presumption of correctness"), with United States v. Dollar Bank Money Market Account, 980 F.2d 233, 238 n. 2 (3d Cir.1992)) ("the government has the burden [of proof regarding mens rea ]" in both civil and criminal FBAR violation cases).
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HEADNOTE1. Tax Court-jurisdiction-deficiency redeterminations; interest abatements; penalties-collection due process. Tax Court lacked jurisdiction over portion of deficiency redetermination petition in which taxpayer sought to raise arguments/abatement claims going to tax liability for year after years covered in deficiency notice ("additional year"), unassessed interest for all years, and 31 USCS 5321(a) failure to file foreign bank account reports penalty ( FBARs penalty). Additional year was clearly outside Court's deficiency jurisdiction since that year wasn't covered by deficiency notice on which petition was based; pre-assessment interest abatement claims were outside Court's abatement review jurisdiction since that jurisdiction extended only to assessed, not unassessed interest; and there wasn't any statutory provision on which taxpayer could base his claims for review of FBARs penalty since penalty was imposed under
Title 31, not IRC, wasn't subject to deficiency procedures or deficiency jurisdiction, and couldn't otherwise fit under Court's CDP jurisdiction as there had been no collection proceedings or lien or levy determinations in respect thereto. Reference(s):  62,145.02(15) ;  64,045.01(3) ;  62,135.02(80) ;  63,305.01(10) Code Sec. 6214; Code Sec. 6212; Code Sec. 6404; Code Sec. 6213; Code Sec. 6330; Code Sec. 6320

Syllabus Official Tax Court Syllabus
P filed a petition timely seeking redetermination of deficiencies in income tax for 1993-2000 and attempting to put at issue certain liabilities for which he received no notice from R: P's income tax liability for 2001, his potential liability for unassessed interest on asserted tax liabilities, and his liability for a so-called FBAR penalty under 31 U.S.C. sec. 5321(a). R moved to dismiss in part, as to the three liabilities not included in the deficiency notice.Held: The Tax Court lacks jurisdiction to redetermine P's income tax liability for 2001, liability for unassessed interest, and liability for the FBAR penalty.
CounselDavid H. Dickieson, for petitioner. John C. McDougal, for respondent. GUSTAFSON, Judge
OPINIONThis matter is before us on respondent's "Motion To Dismiss for Lack of Jurisdiction and To Strike as to the Taxable Year 2001, as to Interest, and as to FBAR [foreign bank account report] Penalties" (the motion). Petitioner objects (the objection). We shall grant the motion.
BackgroundBy notice of deficiency dated October 29, 2007, respondent determined deficiencies in petitioner's 1993
through 2000 Federal income tax, along with penalties and additions to tax. By the petition, petitioner assigned error to those determinations. We have jurisdiction to consider petitioner's assignments of error. The petition, however, also addresses three other matters that are the subject of respondent's motion: (1) Petitioner appears to seek relief as to the year 2001 (the first year after the years that are the subject of the notice of deficiency). He states that the "Tax periods involved in this Petition are income taxes for 1993, 1994, 1995, 1996, 1997, 1998, 1999, 2000, 2001". (Emphasis added.) (2) He "seeks an abatement of any interest which may be assessed" for certain periods on [pg. 55] the deficiencies at issue here; and he cites section 6404(e), 1 "Abatement of Interest Attributable to Unreasonable Errors and Delays by
the Internal Revenue Service". (3) He discusses penalties imposed on him under 31 U.S.C. section 5321, for failure to file foreign bank account reports ( FBARs) disclosing Swiss bank accounts. The petition ends with a prayer "that any tax deficiency, FBAR penalty, and/or interest be abated."
DiscussionThe Tax Court is a court of limited jurisdiction. We may therefore exercise jurisdiction only to the extent expressly provided by statute. Breman v. Commissioner, 66 T.C. 61, 66 (1976). Congress has not
conferred jurisdiction on this Court to consider the matters that are the subject of the motion.

1. Tax Year 2001
In a case seeking redetermination of a deficiency, jurisdiction depends on the issuance by the Commissioner of a notice of deficiency. Secs. 6212(a), 6214(a). The objection acknowledges thattaxable year 2001 is not included in the notice of deficiency. Because it is not, the Court does not have jurisdiction to determine petitioner's tax liability for taxable year 2001, and we shall deem stricken from paragraph 3 of the petition the reference to 2001. See Rule 52 ("the Court may order stricken from any pleading any insufficient claim or *** any *** immaterial [or] impertinent *** matter"); cf. Fed. R. Civ. P. 12(f); Bernal v. Commissioner, 120 T.C. 102, 103 n.2 (2003).
2. InterestThis Court has only limited jurisdiction to address issues related to statutory interest. See Bax v. Commissioner, 13 F.3d 54, 56 [73 AFTR 2d 94-624] (2d Cir. 1993). Here petitioner invokes
section 6404(e), which authorizes the Commissioner to "abate the assessment of all or any part of such interest". By implication, petitioner invokes section 6404(h), which authorizes this Court, in certain
circumstances, to "determine whether the Secretary's failure to abate interest under this section was an
[pg. 56] abuse of discretion". However, the petition seeks not an abatement of interest that has been assessed but rather "an abatement of any interest which may be assessed". 2 (Emphasis added.) The remedy available under section 6404(e) is for the Commissioner to "abate the assessment" of Section 6404(e), by its very terms,

interest. (Emphasis added.) Thus, as this Court has observed, "
does not operate until after there has been an assessment of interest". 508 Clinton St. Corp. v. Commissioner, 89 T.C. 352, 355 (1987). As a result, jurisdiction under section 6404(h) for this

Court to review the Commissioner's determination under

section 6404(e) is lacking unless and until
an assessment of interest has occurred and the Secretary has mailed his "final determination not to abate such interest". (1998). Petitioner seeks instead a preassessment review by this Court, which Congress has not empowered the Court to undertake. Rather, the Supreme Court has characterized section 6404(h) as "a precisely Sec. 6404(h)(1); see Rule 280; Bourekis v. Commissioner, 110 T.C. 20, 26-27
drawn, detailed statute [that] pre-empts more general remedies." Hinck v. United States, 550 U.S. ___, ___, 127 S. Ct. 2011, 2015 [99 AFTR 2d 2007-2814] (2007) (quoting EC Term of Years Trust v. 127 S. Ct. 1763, 1767 [99 AFTR 2d 2007-2496] (2007)). We

United States, 550 U.S. ___, ___,
therefore lack jurisdiction over the petition to the extent it seeks relief pertaining to interest, and we shall deem stricken from the petition paragraphs 5(d) and 54-66, and the reference to interest in the prayer for relief.
3. FBAR PenaltiesThe FBAR penalties that the petitioner alleges have been imposed on him are authorized in Title 31 ("Money and Finance") of the United States Code, not Title 26 (the Internal Revenue Code). The FBAR provisions originated in the Bank Secrecy Act, Pub. L. 91-508, 84 Stat. 1114 (1970); and after the terrorist attacks of September 11, 2001, Congress directed, in the USA Patriot Act, 3 that attempts should [pg. 57] be made to improve compliance with these provisions. Title 31 U.S.C. sec. 5314 (2000) authorizes the Secretary of the Treasury to "require a *** citizen of the United States *** to *** keep records and file reports, when the *** citizen *** maintains a relation for any person with a foreign financial agency." The Secretary of the Treasury exercised that authority by requiring that citizens report their foreign bank accounts, see 31 C.F.R. sec. 103.24 (2007), and by ordering that the reports be made on forms to be filed with the Internal Revenue Service (IRS), see id. sec. 103.27(c)-(e). Section 5321(a) of Title 31 provides for civil penalties for violations of the reporting requirements of section 5314, and those penalties. ( section 5321(b)(1) provides that the Secretary of the Treasury may assess
Section 5321(b)(2) provides that the Secretary may "commence a civil action to
recover" the penalty.) The Secretary's authority to assess the civil FBAR penalties has been delegated to the IRS. See 31 C.F.R. sec. 103.56(g) (2007). The petition states that such FBAR penalties were "imposed" on the petitioner (not specifying whether they have been assessed, or merely proposed); states that the IRS Appeals Office in Baltimore upheld the imposition of the penalties; urges that the Appeals Office abused its discretion in so doing; and asks this Court to "abate" the FBAR penalties. We cannot do so. "The Tax Court and its divisions shall have such jurisdiction as is conferred on them by this title" (i.e., Title 26) and predecessor internal revenue statutes. See sec. 7442. Petitioner does not point to any grant of jurisdiction to this Court that would
extend to FBAR penalties, and we find none. The FBAR penalties provided in Title 31 are nowhere made subject to the deficiency procedures of Title 26, see secs. 6212-6214, on which procedures the bulk of this Court's jurisdiction is predicated. For section 6212(a) authorizes the Commissioner to issue a notice of deficiency.
certain taxes,
Section 6213(a) provides that the tax may not be assessed until such a notice has been issued, and it provides that the assessment of the tax must be delayed pending a possible redetermination by the Tax Court if the taxpayer [pg. 58] files a timely petition with the Court. However, under and sections 6212(a)
6213(a), such a notice of deficiency is to be sent in the case of "a deficiency in respect of any tax
imposed by subtitle A ["Income Taxes"] or B ["Estate and Gift Taxes"] or chapter 41, 42, 43, or 44 [in subtitle D, "Miscellaneous Excise Taxes"]". By negative implication, any other taxes-even if imposed in Title 26-fall outside this Court's deficiency jurisdiction. 4 The same conclusion must be reached as to the FBAR penalties imposed in Title 31: The Secretary of the Treasury is authorized by 31 U.S.C. sec. 5321(b)(1) to assess the FBAR penalty; no notice of deficiency is authorized by section 6212(a) nor required by section 6213(a) before that assessment may be
made; and the penalty therefore falls outside our jurisdiction to review deficiency determinations. Petitioner does not allege here that he received any notice of deficiency for the FBAR penalties, nor does he allege having received any other notice that might confer jurisdiction on this Court, such as a notice pertaining to a lien under section 6321 or to a levy under section 6331 (both of which are
procedures applicable to "any person liable to pay any tax" (emphasis added)). 5 Such collection activities give rise to a notice and opportunity for a hearing under section 6320 or section 6330
(both of which explicitly presume "unpaid tax"). That notice may result in an agency determination that this Court would then have jurisdiction to review, in the lien and levy context. See 6330(d)(1). Under secs. 6320(c),
section 6330(d)(1), this Court's authority to review IRS collection [pg. 59] activity section
depends on the Commissioner's prior issuance of such a notice of "determination" under 6330(c)(3), see Goza v. Commissioner,

114 T.C. 176, 182 (2000); and in the absence of such a
notice, this Court lacks jurisdiction to review the Commissioner's collection activity. The statutes creating the "collection due process" procedures, and the statutes creating the lien and levy collection mechanisms reviewed by those procedures, all explicitly pertain to "tax", 6 not to the FBAR penalty that petitioner attempts to put at issue here. Petitioner does not allege that he received any notice of determination under section 6320 or 6330 upholding any lien or proposed levy as to FBAR
penalties, nor does he allege any action whatsoever by the Secretary leading toward the collection of the FBAR penalty. The Tax Court has no jurisdiction to review the Secretary's determination as to petitioner's liability for FBAR penalties. As a result, respondent's motion must be granted, and we shall deem stricken from the petition paragraphs 5(e) and 67-73, and the reference to FBAR penalty in the prayer for relief. To reflect the foregoing, An appropriate order will be issued. 1 Except as otherwise noted, section references are to the Internal Revenue Code (26 U.S.C.), and Rule references are to the Tax Court Rules of Practice and Procedure. 2 The petition also states: "The sheer size of this potential interest liability mandates that any errors on its calculation be raised in this petition and addressed by the Tax Court." (Emphasis added.) 3 See USA Patriot Act, Pub. L. 107-56, sec. 361(b), 115 Stat. 272 (2001):
The Secretary of the Treasury shall study methods for improving compliance with the reporting requirements established in section 5314 of title 31, United States Code,
and shall submit a report on such study to the Congress by the end of the 6-month period beginning on the date of enactment of this Act and each 1-year period thereafter. 4 For example, the "Assessable Penalties" provided under Chapter 68 (i.e., within Subtitle F, "Procedure and Administration") fall outside the deficiency notice regime of outside this Court's deficiency jurisdiction. See, e.g., Apply"); sections 6212 to 6214 and thus fall

sec. 6682(c) ("Deficiency Procedures Not to
sec. 6703 ("deficiency procedures *** shall not apply with respect to the assessment or sections 6700, 6701, and 6702"); Van Es v.

collection of the penalties provided by Commissioner,
115 T.C. 324, 329 (2000) (the Tax Court does not have jurisdiction to redetermine
liability for

sec. 6702 penalties); Wilt v. Commissioner,

60 T.C. 977 (1973) (trust fund recovery
penalties under
sec. 6672 fall outside the Tax Court's deficiency jurisdiction). Whether the Tax
Court's "collection due process" jurisdiction extends to the review of collection efforts directed to the assessable penalties is a different question, to which the answer is now affirmative, in view of a 2006 amendment to 5 The lien created in section 6321 arises only in the case of "any tax *** (including any interest, section 6330(d)(1). See Callahan v. Commissioner, 130 T.C. 44, 48 (2008).
additional amount, addition to tax, or assessable penalty, together with any costs that may accrue in addition thereto)". (Emphasis added.) The "assessable penalt[ies]" referred to in section 6321 are sections
evidently those denominated as such in Chapter 68, Subchapter B ("Assessable Penalties," 6671-6725). Similarly, collection by levy is authorized in

section 6331(a) only for "any tax *** (and
such further sum as shall be sufficient to cover the expenses of the levy)". (Emphasis added.) 6 The definition of the word "tax" in by sections 6320, 6321, 6330, and 6331 is broadened
section 6665(a) to include "additions to the tax, additional amounts, and penalties provided by this secs. 6651-6751)]" but we are aware of no statute that would expand "tax" as

chapter [i.e., ch. 68 (
used in the lien and levy statutes in Title 26 to include the FBAR penalty of Title 31. The collection mechanism authorized in the FBAR statute itself is not lien or levy but "a civil action to recover a civil penalty". 31 U.S.C. sec. 5321(b)(2).
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HEADNOTE
1. Report of foreign bank and financial accounts-failure to file-penalties-assessment and collection-enforcement. District court decision granting taxpayer judgment on govt.'s complaint to enforce penalties assessed for his alleged willful failure to timely report his interest in 2 Swiss bank accounts on Form TDF 90-22 was reversed and remanded: evidence showed that his reporting failure was willful under 31 USC 5314 . Taxpayer, whose signature on his return was prima facie evidence that he knew contents thereof, including direction to see form's filing requirements if he had interest in or signature or other authority over financial account in foreign country, admittedly never read return and thus purposely avoided learning about those requirements. Also, taxpayer acknowledged in his guilty plea allocution that he willfully failed to report accounts' existence to IRS or Treas. Dept. as part of his tax evasion scheme. Reference(s):  60,115.01(5) Code Sec. 6011;Code Sec. 7401;Code Sec. 7403
OPINIONARGUED: Robert William Metzler, UNITED STATES DEPARTMENT OF JUSTICE, Washington, D.C., for Appellant. David Harold Dickieson, SCHERTLER & ONORATO, LLP, Washington, D.C., for Appellee. ON BRIEF: John A. DiCicco, Acting Assistant Attorney General, Deborah K. Snyder, UNITED STATES DEPARTMENT OF JUSTICE, Washington, D.C.; Neil H. MacBride, United States Attorney, Alexandria, Virginia, for Appellant. Lisa H. Schertler, SCHERTLER & ONORATO, LLP, Washington, D.C., for Appellee. UNITED STATES COURT OF APPEALS FOR THE FOURTH CIRCUIT, Appeal from the United States District Court for the Eastern District of Virginia, at Alexandria. Liam O'Grady, District Judge. (1:09-cv-00437-LO-TRJ) Before MOTZ, SHEDD, and AGEE, Circuit Judges. Reversed by unpublished opinion. Judge Shedd wrote the majority opinion, in which Judge Motz concurred. Judge Agee wrote a dissenting opinion. Judge: SHEDD, Circuit Judge: UNPUBLISHED Unpublished opinions are not binding precedent in this circuit. The Government brought this action seeking to enforce civil penalties assessed against J. Bryan Williams for his failure to report his interest in two foreign bank accounts for tax year 2000, in violation of 31 U.S.C.  5314. Following a bench trial, the district court entered judgment in favor of Williams. The Government now appeals. Because we conclude that the district court clearly erred in finding that the Government failed to prove that Williams willfully violated  5314, we reverse.
IFederal law requires taxpayers to report annually to the Internal Revenue Service ("IRS") any financial interests they have in any bank, securities, or other financial accounts in a foreign country. 31 U.S.C.  5314(a). The report is made by filing a completed form TD F 90-22.1 (" FBAR") with the Department of the Treasury. 1 See id.  5314; 31 C.F.R.  1010.350. The FBAR must be filed on or before June 30
of each calendar year with respect to foreign financial accounts maintained [pg. 2012-5299] color> during the previous calendar year, 31 C.F.R.  1010.306(c), and the Secretary of the Treasury may impose a civil money penalty on any person who fails to timely file the report, 31 U.S.C.  5321(a)(5)(A). Moreover, in cases where a person "willfully" fails to file the FBAR, the Secretary may impose an increased maximum penalty, up to $100,000 or fifty percent of the balance in the account at the time of the violation. Id.  5321(a)(5)(C). The authority to enforce such assessments has been delegated to the IRS. 31
C.F.R.  1010.810(g). In 1993, Williams opened two Swiss bank accounts in the name of ALQI Holdings, Ltd., a British Corporation (the "ALQI accounts"). From 1993 through 2000, Williams deposited more than $7,000,000 into the ALQI accounts, earning more than $800,000 in income on the deposits. However, for each of the tax years during that period, Williams did not report to the IRS the income from the ALQI accounts or his interest in the accounts, as he was required to do under  5314.
By the fall of 2000, Swiss and Government authorities had become aware of the assets in the ALQI accounts. Williams retained counsel and on November 13, 2000, he met with Swiss authorities to discuss the accounts. The following day, at the request of the Government, the Swiss authorities froze the ALQI accounts. Relevant to this appeal, Williams completed a "tax organizer" in January 2001, which had been provided to him by his accountant in connection with the preparation of his 2000 federal tax return. In response to the question in the tax organizer regarding whether Williams had "an interest in or a signature or other authority over a bank account, or other financial account in a foreign country," Williams answered "No." J.A. 111. In addition, the 2000 Form 1040, line 7a in Part III of Schedule B asks: At any time during 2000, did you have an interest in or a signature or other authority over a financial account in a foreign country, such as a bank account, securities account, or other financial account? See instructions for exceptions and filing requirements for Form TD F 90-22.1. J.A. 131. On his 2000 federal tax return, Williams checked "No" in response to this question, and he did not file an FBAR by the June 30, 2001, deadline.
Subsequently, upon the advice of his attorneys and accountants, Williams fully disclosed the ALQI accounts to an IRS agent in January 2002. In October 2002 he filed his 2001 federal tax return on which he acknowledged his interest in the ALQI accounts. Williams also disclosed the accounts to the IRS in February 2003 as part of his application to participate in the Offshore Voluntary Compliance Initiative. 2 At that time he also filed amended returns for 1999 and 2000, which disclosed details about his ALQI accounts. In June 2003, Williams pled guilty to a two-count superseding criminal information, which charged him with conspiracy to defraud the IRS, in violation of 18 U.S.C.  371, and criminal tax evasion, in violation of 26 U.S.C.  7201, in connection with the funds held in the ALQI accounts from 1993 through 2000.
As part of the plea, Williams agreed to allocute to all of the essential elements of the charged crimes, including that he unlawfully, willfully, and knowingly evaded taxes by filing false and fraudulent tax returns on which he failed to disclose his interest in the ALQI accounts. In exchange for his allocution, Williams received a three-level reduction under the Sentencing Guidelines for acceptance of responsibility. 3 In his allocution, Williams admitted the following: I knew that most of the funds deposited into the Alqi accounts and all the interest income were taxable income to me. However, the calendar year tax returns for 93
through 2000, I chose not to report the income to my -- to the Internal Revenue Service in order to evade the substantial taxes owed thereon, until I filed my 2001 tax return.
I also knew that I had the obligation to report to the IRS and/or the Department of the Treasury the existence of the Swiss accounts, but for the calendar year tax returns 1993 through 2000, I chose not to in order to assist in hiding my true income from the IRS and evade taxes thereon, until I filed my 2001 tax return.
....
I knew what I was doing was wrong and unlawful. I, therefore, believe that I am guilty of evading the payment of taxes for the tax years 1993 through 2000. I also believe that I acted in concert with others to create a mechanism, the Alqi accounts, which I intended to allow me to escape detection by the IRS. Therefore, I am -- I be- [pg. 2012-5300] color> lieve that I'm guilty of conspiring with the people would (sic) whom I dealt regarding the Alqi accounts to defraud the United States of taxes which I owed. J.A. 55 (emphasis added). In January 2007, Williams finally filed an FBAR for each tax year from 1993 through 2000. Thereafter, the IRS assessed two $100,000 civil penalties against him, pursuant to  5321(a)(5), for his failure to file
an FBAR for tax year 2000. 4 Williams failed to pay these penalties, and the Government brought this enforcement action to collect them. Following a bench trial, the district court entered judgment in favor of Williams, finding that the Government failed to establish that Williams willfully violated Government timely appealed.  5314. The
II[1] The parties agree that Williams violated  5314 by failing to timely file an FBAR for tax year 2000.
The only question is whether the violation was willful. The district court found that (1) Williams "lacked any motivation to willfully conceal the accounts from authorities" because they were already aware of the accounts and (2) his failure to disclose the accounts "was not an act undertaken intentionally or in deliberate disregard for the law, but instead constituted an understandable omission given the context in which it occurred." 5 J.A. 378-79. Therefore, the district court found that Williams's violation of was not willful. "Willfulness may be proven through inference from conduct meant to conceal or mislead sources of income or other financial information," and it "can be inferred from a conscious effort to avoid learning about reporting requirements." United States v. Sturman, 951 F.2d 1466, 1476 (6th Cir. 1991) (internal citations omitted) (noting willfulness standard in criminal conviction for failure to file an FBAR). Similarly, "willful blindness" may be inferred where "a defendant was subjectively aware of a high probability of the existence of a tax liability, and purposefully avoided learning the facts point to such liability." United States v. Poole, 640 F.3d 114, 122 [107 AFTR 2d 2011-2163] (4th Cir. 2011) (affirming criminal conviction  5314
for willful tax fraud where tax preparer "closed his eyes to" large accounting discrepancies). Importantly, in cases "where willfulness is a statutory condition of civil liability, [courts] have generally taken it to cover not only knowing violations of a standard, but reckless ones as well." Safeco Ins. Co. of America v. Burr, 551 U.S. 47, 57 (2007) (emphasis added). Whether a person has willfully failed to comply with a tax reporting requirement is a question of fact. Rykoff v. United States, 94-6999] (9th Cir. 1994); accord United States v. Gormley, 40 F.3d 305, 307 [74 AFTR 2d

201 F.3d 290, 294 [85 AFTR 2d
2000-514] (4th Cir. 2000) ("[T]he question of willfulness is essentially a finding of fact."). We review factual findings under the clearly erroneous standard set forth in Federal Rule of Civil Procedure 52(a). Walton v. Johnson, 440 F.3d 160, 173-74 (4th Cir. 2006) (en banc). "Our scope of review is narrow; we do not exercise de novo review of factual findings or substitute our version of the facts for that found by the district court." Id. at 173. "If the district court's account of the evidence is plausible in light of the record viewed in its entirety, the court of appeals may not reverse it even though convinced that had it been sitting as the trier of fact, it would have weighed the evidence differently." Id. (quoting Anderson v. City of Bessemer City, 470 U.S. 564, 573-74 (1985)). However, notwithstanding our circumscribed review or the deference we give to a district court's findings, those findings are not
conclusive if they are "plainly wrong." Id. (quoting Jiminez v. Mary Washington College, 57 F.3d 369, 379 (4th Cir. 1995)). The clear error standard still requires us to engage in "meaningful appellate review," United States v. Abu Ali, 528 F.3d 210, 261 (4th Cir. 2008), and where objective evidence contradicts a witness' story, or the story itself is "so internally inconsistent or implausible on its face that a reasonable factfinder would not credit it, ... the court of appeals may well find clear error even in a finding purportedly based on a credibility determination." United States v. Hall, 664 F.3d 456, 462 (4th Cir. 2012) (citing Anderson, 470 U.S. at 575). [pg. 2012-5301] color> Thus, "[a] finding is clearly erroneous when, although there is evidence to support it, the reviewing court on the entire evidence is left with a definite and firm conviction that a mistake has been committed." F.C. Wheat Maritime Corp. v. United States, 663 F.3d 714, 723 (4th Cir. 2011). Here, the evidence as a whole leaves us with a definite and firm conviction that the district court clearly erred in finding that Williams did not willfully violate  5314. Williams signed his 2000 federal tax
return, thereby declaring under penalty of perjury that he had "examined this return and accompanying schedules and statements" and that, to the best of his knowledge, the return was "true, accurate, and complete." "A taxpayer who signs a tax return will not be heard to claim innocence for not having actually read the return, as he or she is charged with constructive knowledge of its contents." Greer v. Commissioner of Internal Revenue, United States v. Doherty, 595 F.3d 338, 347 [105 AFTR 2d 2010-977] n. 4 (6th Cir. 2010);
233 F.3d 1275, 1282 [86 AFTR 2d 2000-6691] n.10 (11th Cir. 2000)
(same). Williams's signature is prima facie evidence that he knew the contents of the return, United States v. Mohney, 949 F.2d 1397, 1407 [68 AFTR 2d 91-5938] (6th Cir. 1991), and at a minimum line
7a's directions to "[s]ee instructions for exceptions and filing requirements for Form TD F 90-22.1" put Williams on inquiry notice of the FBAR requirement. Nothing in the record indicates that Williams ever consulted Form TD F 90-22.1 or its instructions. In fact, Williams testified that he did not read line 7a and "never paid any attention to any of the written words" on his federal tax return. J.A. 299. Thus, Williams made a "conscious effort to avoid learning about reporting requirements," Sturman, 951 F.2d at 1476, and his false answers on both the tax organizer and his federal tax return evidence conduct that was "meant to conceal or mislead sources of income or other financial information," id. ("It is reasonable to assume that a person who has foreign bank accounts would read the information specified by the government in tax forms. Evidence of acts to conceal income and financial information, combined with the defendant's failure to pursue knowledge of further reporting requirements as suggested on Schedule B, provide a sufficient basis to establish willfulness on the part of the defendant."). This conduct constitutes willful blindness to the FBAR requirement. Poole, 640 F.3d at 122 ("[I]ntentional ignorance and actual knowledge are equally culpable under the law.") Williams's guilty plea allocution further confirms that his violation of  5314 was willful. During that
allocution, Williams acknowledged that he willfully failed to report the existence of the ALQI accounts to the IRS or Department of the Treasury as part of his larger scheme of tax evasion. This failure to report

the ALQI accounts is an admission of violating

 5314, because a taxpayer complies with
 5314
by filing an FBAR with the Department of the Treasury. In light of his allocution, Williams cannot now claim that he was unaware of, 6 inadvertently ignored, or otherwise lacked the motivation to willfully disregard the FBAR reporting requirement. Thus, we are convinced that, at a minimum, Williams's undisputed actions establish reckless conduct, which satisfies the proof requirement under  5314. Safeco Ins., 551 U.S. at 57. Accordingly, we
conclude that the district court clearly erred in finding that willfulness had not been established.
IIIFor the foregoing reasons, we reverse the judgment of the district court and remand this case for proceedings consistent with this opinion. REVERSED Judge: AGEE, Circuit Judge, dissenting:The majority correctly recites that we review only for clear error the district court's dispositive factual finding that Williams' failure to file the FBAR was not willful. Maj. Op. at 9-10. The majority also correctly notes the limited scope of review under that standard. Id. In my view, however, my colleagues in the majority do not adhere to that standard, instead substituting their judgment for the judgment of the district court. As appellate judges reviewing for clear error, we are bound by the standard of review and therefore I respectfully dissent. We recently explained how circumscribed our review under the clear error standard must be: "This standard plainly does not entitle a reviewing court to reverse the finding of the trier of fact simply because it is convinced that it would have decided the case differ[pg. 2012-5302] color> ently." Anderson v. Bessemer City, 470 U.S. 564, 573 (1985). "If the district court's account of the evidence is plausible in light of the record viewed in its entirety, the court of appeals may not reverse it even though convinced that had it been sitting as the trier of fact, it would have weighed the evidence differently." Id. at 573-74.
"When findings are based on determinations regarding the credibility of witnesses," we give "even greater deference to the trial court's findings." Id. at 575. United States v. Hall, 664 F.3d 456, 462 (4th Cir. 2012). Applying this standard to the case at bar, I conclude the district court's judgment should be affirmed. The majority opinion rightly points out that there is evidence supporting the conclusion that Williams' failure to file the FBAR was willful, particularly if adopting the majority's conclusion that a "willful violation" can include "willful blindness to the FBAR requirement" or "intentional ignorance." Maj. Op. at 12. That evidence could have led a reasonable factfinder to conclude that the violation was willful, as the majority believes. 1 But there is also evidence
supporting the opposite view. First, there is Williams' direct testimony that he was unaware of the FBAR requirement in June 2001 (when it was supposed to be filed) and that he did not willfully (or recklessly) fail to file it. The district judge, who had the opportunity to observe Williams' demeanor while testifying, expressly found that "Williams' testimony that he only focused on the numerical calculations on the Form 1040 and otherwise relied on his accountants to fill out the remainder of the Form is credible ...."J.A. 379. Significantly, the district court also found that there was no objective incentive for Williams to continue to conceal the ALQI account in June 2001, because at that time he knew that the United States government had requested the ALQI accounts be frozen, and thus Williams knew the United States government knew about those accounts. As the district court reasoned, if Williams had known about the FBAR requirement, there would have been little incentive for him under those circumstances to refuse to comply with it as of June 2001. Additional evidence supporting the district court's finding includes the undisputed evidence that, after June 2001, Williams and his advisors began formal disclosures of the ALQI accounts, including the filing of amended income tax returns, but they did not backfile FBAR reports. These disclosures included direct disclosures of the ALQI accounts to the IRS in January 2002. The district court explained the significance of this disclosure to the IRS: "[t]hough made after the June 30, 2001" FBAR filing deadline, the disclosure "indicates to the Court that Williams continued to believe the assets had already been disclosed. That is, it makes little sense for Williams to disclose the ALQI accounts merely six months after the deadline he supposedly willfully violated." J.A. 378. This was a logical and supported finding for the district court to make on the record before it. The district court's decision was set forth in a detailed opinion that fully explained the evidence supporting its findings. Had I been sitting as the trier of fact in this bench trial, I may well have decided differently than did the district judge. But I cannot say that I am left with a "definite and firm conviction" that he was mistaken. Thus, I cannot agree with the majority that the Government has established clear error. I also address briefly the two other grounds for reversal asserted by the United States and rejected by the district court: collateral estoppel and judicial estoppel. 2 Specifically, the Government points to Williams' criminal conviction and, in particular, the language in his plea allocution, see Maj. Op. at 6, as requiring a finding that both types of estoppel apply. I disagree. We review the district court's denial of judicial estoppel only for abuse of discretion, see Jaffe v. Accredited Sur. & Cas. Co., 294 F.3d 584, 595 n.7 (4th Cir. 2002), and its denial of collateral estoppel de novo, Tuttle v. Arlington Cnty. Sch. Bd., 195 F.3d 698, 703 (4th Cir. 1999). Judicial estoppel generally requires three elements: First, the party sought to be estopped must be seeking to adopt a position that is inconsistent with a stance taken in prior litigation. The position at issue must be one of fact as opposed to one of law or legal theory. Sec- [pg. 2012-5303] color> ond, the prior inconsistent position must have been accepted by the court. Lastly, the party against whom judicial estoppel is to be applied must have intentionally misled the court to gain unfair advantage. Zinkand v. Brown, 478 F.3d 634, 638 (4th Cir. 2007) (citations and internal quotations omitted). Similarly, a party seeking to apply collateral estoppel must establish five elements:
(1) the issue sought to be precluded is identical to one previously litigated; (2) the issue [was] actually determined in the prior proceeding; (3) determination of the issue [was] a critical and necessary part of the decision in the prior proceeding; (4) the prior judgment [is] final and valid; and (5) the party against whom estoppel is asserted ... had a full and fair opportunity to litigate the issue in the previous forum. Sedlack v. Braswell Servs. Grp., Inc., 134 F.3d 219, 224 (4th Cir. 1998); Collins v. Pond Creek Mining Co., 468 F.3d 213, 217 (4th Cir. 2006). "The doctrine ... may apply to issues litigated in a criminal case which a party seeks to relitigate in a subsequent civil proceedings .... [For example], a defendant is precluded from retrying issues necessary to his plea agreement in a later civil suit." United States v. Wight, 839 F.2d 193, 196 (4th Cir. 1987). In my view, the district court correctly concluded that there remains a factual incongruence between those facts necessary to [Williams'] guilty plea to tax evasion and those establishing a willful violation of  5314. That
Williams intentionally failed to report income in an effort to evade income taxes is a separate matter from whether Williams specifically failed to comply with disclosure requirements contained in 2000. J.A. 379. Put differently, Williams never allocuted to failing to file the FBAR form, and certainly did not admit willfully failing to file it. Neither his plea agreement nor his allocution even referred to the FBAR or  5314. Indeed, the Treasury Department itself notes that the FBAR is a separate reporting requirement and not a tax return, nor is it to be attached to a taxpayer's tax returns. See J.A. 225, 237, 246. In short, pleading guilty to hiding the existence of the two accounts for income tax purposes does not necessarily establish that Williams willfully failed to file a FBAR for 2000. Indeed, other separate and distinct tax penalties (including penalties for fraud) were separately sought by the IRS from Williams for his failure to report the income in the accounts, pursuant to 26 U.S.C. Williams v. Comm'r of Internal Revenue,  6662 and 6663. See  5314 applicable to the ALQI accounts for the year

97 T.C.M. (CCH) 1422, 4 [TC Memo 2009-81] (Apr. 16,
2009). The FBAR-related penalty is not a tax penalty, but a separate penalty for separate conduct. Thus, viewed as distinct issues, collateral estoppel is inapplicable here because Williams' willfulness in failing to file the FBAR is not an issue "identical to one previously litigated." Sedlack, 134 F.3d at 224. Likewise, judicial estoppel is inapplicable because there is nothing about Williams' stance on willfulness here that is "inconsistent with [the] stance taken" in his criminal proceedings. Zinkand, 478 F.3d at 638. Accordingly, I would further hold that the district court did not err in declining to apply either collateral estoppel or judicial estoppel. For all of these reasons, I respectfully dissent and would affirm the judgment of the district court. 1 TD F 90-22.1, which is a form issued by the Department of the Treasury, is titled " Report of Foreign
Bank and Financial Accounts" and is commonly referred to as the " FBAR." The regulations relating to the FBAR were formerly published at 31 C.F.R.  103.24 and 103.27, but were recodified in a new chapter effective March 1, 2011. See Transfer & Reorganization of Bank Secrecy Act Regulations, 75 Fed. Reg. 65806 (Oct. 26, 2010). For ease, our citations are to the recodified sections. 2 The IRS rejected the application and turned it over to the attorney for the United States who was conducting a grand jury investigation of Williams. 3 Williams also agreed to pay all taxes and criminal penalties due for tax years 1993 through 2000, but he has since refused to pay some of those taxes and penalties and has engaged the IRS in litigation over that issue. See Williams v. Commissioner of Internal Revenue, 2009-81] (Apr. 16, 2009). 4 The statute of limitations for assessing penalties for tax years 1993 through 1999 had expired by the time the IRS assessed the civil penalties. See 31 U.S.C.  5321(b)(1) and (2). 5 In making its determination, the district court emphasized Williams's motivation rather than the relevant issue of his intent. See Am. Arms Int'l v. Herbert, 563 F.3d 78, 83 (4th Cir. 2009) ("[M]alice or improper motive is not necessary to establish willfulness."). To the extent the district court focused on motivation as proof of the lack of intent, it simply drew an unreasonable inference from the record. In November 2000, Swiss authorities met with Williams to discuss the ALQI accounts and thereafter froze them at the request of the United States Government. Although the Government knew of the existence of the accounts, nothing in the record indicates that, when the accounts were frozen, the Government knew the extent, control, or degree of Williams's interest in the accounts or the total funds held in the accounts. As Williams admitted in his allocution, his decision not to report the accounts was part of his tax evasion scheme that continued until he filed his 2001 tax return. Thus, his failure to disclose information about the ALQI accounts on his 2000 tax return in May 2001 was motivated by his desire not to admit his interest in the accounts, even after authorities had been aware of them for over six months. Rarely does a person who knows he is under investigation by the Government immediately disclose his wrongdoing because he is not sure how much the Government knows about his role in that wrongdoing. Thus, without question, when Williams filed in May of 2001, he was clearly motivated not to admit his interest in the ALQI accounts. 6 In fact, seven months before his criminal allocution, Williams sent a letter to the IRS requesting to participate in the Offshore Voluntary Compliance Initiative "[p]ursuant to 183-84. On the first page of Rev. Proc. 2003-11." J.A. 97 T.C.M. (CCH) 1422 [TC Memo

Revenue Procedure 2003-11, the IRS specifically informs applicants that
a primary benefit of the Initiative is that participating taxpayers can avoid penalties for having failed to timely file an FBAR. Clearly, Williams was aware of the FBAR at the time of his allocution. Further, to the extent Williams asserts he was unaware of the FBAR requirement because his attorneys or accountants never informed him, his ignorance also resulted from his own recklessness. Williams concedes that from 1993-2000 he never informed his accountant of the existence of the foreign accounts - even after retaining counsel and with the knowledge that authorities were aware of the existence of the accounts. 1 Some of that evidence, of course, is subject to two interpretations. For example, the majority reasons that Williams' reference in his allocution to the "Department of the Treasury" is necessarily an admission he violated  5314. Because the IRS is a bureau of the Department of the Treasury, however, the
reference in his plea could instead be interpreted as a simple acknowledgement of that fact. Indeed, there was no reference in the criminal proceedings to 2 In light of its holding that the district court clearly erred in finding the violation not willful, the majority did not have cause to address either estoppel argument. Because I would affirm the district court and the Government contends that both types of estoppel prevent Williams from challenging the willfulness of his violation, it is necessary to address those points. Section 5314 or the FBAR at all.
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HEADNOTE1. Tax crimes-filing false returns; reporting interests in foreign accounts-evidence-motion for judgment of acquittal. Taxpayer convicted of filing false returns, fail- [pg. 2011-359] color> ing to file reports of foreign bank and financial accounts ( FBARs), and other fraud offenses was denied renewed motion for judgment of acquittal: taxpayer was basing motion on already considered and rejected arguments that there wasn't sufficient evidence to prove funds he received from partnership and other
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OPINIONUnited States District Court, N.D. Indiana, South Bend Division,

OPINION and ORDER
Judge: ROBERT L. MILLER, JR., District Judge. This matter is before the court on defendant James Simon's renewed motion for judgment of acquittal and alternative motion for new trial [Doc. No. 131]. For the reasons that follow, the court denies his motions.I. BACKGROUNDA 23-count indictment was handed down in April 2010, charging Mr. Simon with filing false federal income tax returns (Counts 1-4), failing to file foreign bank account reports ( FBARs) (Counts 5-8), mail fraud (Counts 9-19), and fraud involving federal financial aid (Counts 20-23). More than seventeen pretrial motions required four hearings, numerous oral rulings [Doc. Nos. 25, 33, 71 and 109], and three detailed
written opinions and orders [Doc. Nos. 62, 74 and 100]. Trial began on November 2, 2010. Evidentiary objections were the rule, rather than the exception, during trial, and the court frequently had to restate earlier evidentiary rulings. Mr. Simon seemed to change his theory of defense mid-trial, requiring additional briefing. On the trial's sixth and final day, the court presented the parties with a proposed set of final jury instructions based on the instructions the court and the parties had tendered before trial, along with an explanation of the sources of those proposed instructions and a set of proposed rulings, and conducted an instruction conference. Pursuant to the court's stated policy, the parties are to tender any proposed jury instructions by the first day of trial. The court, accordingly, denied as untimely the supplemental proposed instructions Mr. Simon tendered at the conference [Doc. No. 122]. Evidence and closing arguments concluded on November 9, final instructions were given, and the jury deliberated for several hours before returning a verdict. The jury found Mr. Simon guilty of Counts 1-4 (filing false tax returns in violation of 26 U.S.C.  7206(1)), Counts 6-8 (failure to file reports of foreign
bank and financial accounts in violation of 31 U.S.C.  5314 and 5322), Counts 9-12, 15, and 17-19 (mail fraud in violation of 18 U.S.C.  1341) and Counts 20-23 (fraud involving federal financial aid in violation of 20 U.S.C.  1097). Count 5 was dismissed on the government's motion at the close of its case in chief, and the jury found Mr. Simon not guilty on the mail fraud charges alleged in Counts 13, 14, and 16. The court denied Mr. Simon's first motion for judgment of acquittal on November 4, at the close of the government's case in chief; and denied his second motion for judgment of acquittal on November 10, at the conclusion of the evidence. [Doc. No. 129]. Mr. Simon now renews his motion for acquittal, asking that the court either vacate the jury's verdict and enter a judgment of acquittal, or alternatively grant him a new trial. [pg. 2011-360] color>

II. STANDARD OF REVIEW
Federal Rule of Criminal Procedure 29(c) governs motions for judgment of acquittal made after a jury verdict. A judgment of acquittal should be entered only "if there is insufficient evidence to sustain the jury's findings." Unites States v. Murphy, 406 F.3d 857, 861 (7th Cir.2005). "[A] trial judge should reverse a jury verdict only if, viewing the evidence in the light most favorable to the prosecution, the record contains no evidence on which a rational jury could have returned a guilty verdict." Id.; see also United States v. O'Hara, 301 F.3d 563, 569-570 (7th Cir.2002); United States v. Duprey, 895 F.2d 303, 310 (7th Cir.1989). Under Federal Rule of Criminal Procedure 29(d)(1), "If the court enters a judgment of acquittal after a guilty verdict, the court must also conditionally determine whether any motion for a new trial should be granted if the judgment of acquittal is later vacated or reversed ... [and] must specify the reasons for that determination." Federal Rule of Criminal Procedure 33 governs motions for new trial, and provides that: "Upon thedefendant's motion, the court may vacate any judgment and grant a new trial if the interest of justice so requires ...." Rule 33 motions are to be granted "sparingly and with caution," and only in "exceptional cases." United States v. Reed, 875 F.2d 107, 113 (7th Cir.1989); see also United States v. DePriest, 6 F.3d 1201, 1216 (7th Cir.1993); United States v. Morales , 902 F.2d 604, 605-606 (7th Cir.1990.

III. DISCUSSION A. Renewed Motion for Judgment of Acquittal
[1] Mr. Simon's renewed motion for judgment of acquittal is premised on arguments previously raised, considered, and rejected. He contends that there was insufficient evidence to prove: (1) that the funds he received from JAS Partners Ltd., Elekta Ltd., JS Elekta Ltd, and Ichua were taxable income that should have been reported; (2) that he acted willfully, knowingly, or intentionally; and (3) that he failed to file timely FBARs. Mr. Simon has presented no new authority or argument that persuades the court that its previous rulings were erroneous. The government presented sufficient evidence to prove not only that Mr. Simon falsely reported his taxable income on his 2003-2006 returns, but that he falsely reported that he had no financial interest in, or signature or other authority over, financial accounts in foreign countries in those years. The absence of direct evidence of Mr. Simon's state of mind (willfulness, knowledge, or intent) doesn't bar conviction when there is convincing circumstantial evidence supporting the jury's determination, United States v. Ytem , 255 F.3d 394, 396 [87 AFTR 2d 2001-2590] (7th Cir.2001), as there was in this case. Thegovernment presented considerable and uncontradicted evidence that the Simons received large sums of money in 2003, 2004, 2005 and 2006 from various business entities that Mr. and/or Mrs. Simon created, owned, and/or controlled; that the funds were transferred from one entity to another before ultimately being deposited in Mrs. Simon's personal checking account; that the Simons used those funds to pay their personal expenses, and that they didn't report any of those funds as income on their 2003-2006 tax returns. Although Mr. Simon initially argued that the funds were non-taxable loans, he seemed to change course mid-way through trial, arguing instead that the funds were non-taxable distributions of capital. But he provided little evidence to support the loan theory, and no evidence to support a capital distribution theory. The evidence presented at trial was more than sufficient to establish the elements of the offenses charged in the counts of conviction. The court detailed its reasons for rejecting Mr. Simon's argument with respect to the FBARs in the Opinion and Order issued on October 8, 2010 [Doc. No. 62], and finds no basis for reconsidering that decision now.

B. Motion for New Trial
Mr. Simon argues, in the alternative, that he is entitled to a new trial under Federal Rule of Criminal Procedure 33 because the court erred when it: (1) denied his pretrial motions for change of venue, to suppress evidence seized during the search of his home, to dismiss the indictment in its entirety, and to dismiss the counts relating to foreign bank account reports ( FBARs) in particular; (2) excluded his proffered evidence and testimony concerning the nature and character of the funds as non-taxable distributions-specifically, the testimony of Howard Richshafer and Herbert Long; and (3) failed to properly or adequately instruct the jury and rejected the defendant's proposed jury instruction with respect to the theory of defense (that the funds were non-taxable distributions) and his proposed instruction on good-faith reliance. For the reasons stated in open court at the hearing on June 10, 2010, and in the Opinion and Orders issued on October 8 and October 20, 2010 [Doc. Nos. 62 and 74], the court rejects Mr. Simon's argument that it erred in de- [pg. 2011-361] color> nying his pretrial motions to change venue [Doc. No. 14]; to suppress and for an evidentiary hearing pursuant to Franks v. Delaware [Doc. No. 37], to dismiss the indictment based on tainted grand jury proceedings [Doc. No. 41], and to dismiss counts relating to reports of foreign bank accounts [Doc. No. 36]. The court already has considered Mr. Simon's arguments with respect to the admissibility of Mr. Richshafer's and Mr. Long's testimony, and stated its reasons for excluding their testimony on the record in open court on November 1 and November 5, 2010. Mr. Simon presented no authority then or now that warrants reconsideration of the court's earlier rulings. An expert may provide an opinion to help the jury understand the facts, but he may not give testimony stating ultimate legal conclusions based on those facts, or "usurp either the role of the trial judge in instructing the jury as to the applicable law or the role of the jury in applying that law to the facts before it." United States v. Bilzerian, 926 F.2d 1285, 1294 (2d Cir.1991); accord, Good Shepard Manor Found. Inc. v. City of Momence, 323 F.3d 557, 564 (7th Cir.2003) ("expert tetimony as to legal conclusions that will determine the outcome of the case is inadmissible"); United States v. Sinclair, 74 F.3d 753, 757-58 n. 1 (7th Cir.1996) ("Federal Rules of Evidence 702 and 704 prohibit experts from offering opinions about legal issues that will determine the outcome of a case."); Panter v. Marshall Field & Co., 646 F.2d 271, 294 n. 6 (7th Cir.1981) ("It is not for witnesses to instruct the jury as to applicable principles of law, but the judge."). Mr. Simon's challenges to the adequacy of the jury instructions in this case are similarly without merit. The court requires the parties to tender proposed jury instructions by the first day of trial. When Mr. Simon tendered supplemental instructions [Doc. No. 122] on the last day of trial, the court denied them as untimely. Even had they been submitted in a timely fashion, the instructions must be correct statements of the law that are supported by the evidence. They were not. The court carefully considered Mr. Simon's arguments, has given detailed reasons for rejecting them, and believes that it properly ruled on each of the issues raised. Mr. Simon hasn't presented any authority oridentified any error or circumstance that would warrant reconsideration at this stage of the proceedings or a new trial.
IV. CONCLUSIONFor these reasons, the court DENIES Mr. Simon's renewed motion for a judgment of acquittal and alternative motion for new trial [Doc. No. 131]. SO ORDERED.
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HEADNOTE1. Report of foreign bank and financial accounts-failure to file-penalties-assessment and collection-enforcement. Govt.'s complaint to enforce penalties assessed against cell phone accessories business partner for his alleged willful failure to report his interest in 4 foreign bank accounts on Forms TD F 90-22 was upheld: evidence showed that his reporting failure was willful under 31 USC 5314 . Documentation showed that there was agency relationship between taxpayer and investment firm, whose associates acted on his behalf as nominee officers/directors of overseas shell corps. or as nominee account holders; that each account had balance of at least $10,000 in years at issue; and that taxpayer
filed returns for both years which didn't disclose any interest in these accounts and failed to file Forms TD F 90-22 for either year. Also, taxpayer, whose signature on his returns was sufficient proof of his knowledge of instructions contained in return and in other contexts, had knowledge of his duty to file reports for foreign accounts, but admittedly withheld pertinent information about them from IRS; testimony that firm's financial plan amounted to "tax evasion" showed that failure to comply with reporting requirements was obvious risk; and taxpayer never discussed legality or consequences of that plan or his interests in accounts with his accountants/return preparers. And amounts assessed were proper based on accounts' balances. Reference(s):  60,115.01(5) Code Sec. 6011;Code Sec. 7403
OPINIONIN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH CENTRAL DIVISION,

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER
Judge: District Judge David Nuffer Plaintiff United States of America brought this case to collect a civil penalty assessed to Defendant Jon McBride for his alleged willful failure to report his interest in four foreign bank accounts during tax years 2000 and 2001 as required under 31 U.S.C.  5314 and related regulations. The matter was tried to the bench on May 21-22, 2012, and the court took the matter under advisement. The parties have submitted competing proposals as to the facts and legal conclusions that should be reached. 1 Having carefully considered the parties' proposals, along with the record of the hearing and applicable law, the court enters the following findings of fact and conclusions of law.FINDINGS OF FACTA. McBride Was the Co-Owner of The Clip Company.1. Jon McBride is a citizen of the United States, was a citizen of the United States in 2000 and 2001, and has been since at least 1999. (Tr. 310:12-15, May 22, 2012). 2. McBride and Scott Newell ("Newell") were equal partners in The Clip Company, LLC (the "Clip Company"), a company which sold belt clip accessories for cellular telephones. (Tr. 315:12-317:7, May 22, 2012). 3. The Clip Company was in continuous operation from 1994 to 2008. (Tr. 268:10-12, May 22, 2012).
4. McBride was responsible for the financial operations of the Clip Company, including keeping accounting records, and preparing quarterly and yearly reports for the Clip Company. (Tr. 268:13-269:7, May 22, 2012). 5. The only individual other than McBride involved in the financial operations of the Clip Company was the Clip Company's accountant, Craig Stayner. (Tr: 268:25-269:7, May 22, 2012). 6. The Clip Company utilized a manufacturer located in Taiwan, Piao Shang, Ltd., ("Piao Shang"), for the production of its inventory. (Tr. 118:17-119:22); (Tr. 318:15-22, May 22, 2012). 7. Beginning in approximately 1999, the Clip Company entered into several lucrative contracts for the sale of its products to retailers including Ericsson, AT&T, Best Buy and Motorola. (Tr. 269:8-11, May 22, 2012). 8. As a result of the Clip Company's new contracts, McBride knew that the Clip Company was about to obtain a large increase in revenue. (Tr. 269:12-15, May 22, 2012). 9. In anticipation of this increase in revenue, McBride sought a way to reduce or defer the income taxes that would normally be paid on this revenue. (Tr. 269:16-20, May 22, 2012). [pg. 2012-6601] color>
B. Merrill Scott and Associates Was a Financial Management Firm that Employed Strategies Designed to Disguise the Ownership of Its Clients' Assets.10. Merrill Scott and Associates ("Merrill Scott") held itself out as a financial management firm that employed strategies that would allow its clients to avoid or defer the recognition of income for tax purposes and to shield their assets from the reach of creditors by utilizing, amongst other financial strategies and instruments, foreign variable annuities and foreign financial accounts. See (Pl. Exs. 10, 11, 12, 13, 81); (Pl. Ex. 118, Ackerson Dep. Tr. 15:7-14; 15:21-16:13; 25:24-26:10; 69:24-70:13). 11. In reality, Merrill Scott's strategies were designed to allow its clients to avoid reporting income and their ownership of assets by having the clients' assets held by nominees holding the legal title of shell corporations and foreign bank accounts. See (Pl. Exs. 10, 11, 12, 13, 81); (Pl. Ex. 118, Ackerson Dep. Tr. 15:7-14; 15:21-16:13; 25:24-26:10; 69:24-70:13); (Tr. 36:24-37:21, May 21, 2012). 12. Among other strategies, Merrill Scott and its clients purchased foreign variable annuities, set up International Business Corporations ("IBCs") that were incorporated in foreign countries for the benefit of individual clients, established bank and securities accounts in foreign countries, and created foreign trusts and other vehicles that would hold assets for the benefit of Merrill Scott's clients. See (Pl. Exs. 10, 11, 12, 13, 81); (Pl. Ex. 118, Ackerson Dep. Tr. 15:7-14; 15:21-16:13; 25:24-26:10; 69:24-70:13). 13. In 2002, a complaint was filed against Merrill Scott and its principals by the Securities and Exchange Commission for various securities violations, including various Securities Act violations and fraud. See
(Ex. 81); (Tr. 69:20-70:23, May 21, 2012); (Tr. 347:7-14, May 22, 2012).
C. McBride Retained the Services of Merrill Scott in Order to Avoid or Defer Taxation.14. In 1999, after seeing an advertisement for Merrill Scott, McBride contacted Merrill Scott in order to see if Merrill Scott could provide financial services that would result in avoiding or deferring the recognition of $2 million in income that McBride expected to receive. (Tr. 39:21-41:1, May 21, 2012); (Tr. 320:12-321:11, May 22, 2012). 15. On or around July 20, 1999, McBride went to Merrill Scott's offices where he was given a presentation by several employees of Merrill Scott that described the various strategies that might be utilized by McBride, Newell, and the Clip Company. See (Pl. Ex. 12). 16. Merrill Scott's employees described that the various strategies available would be implemented in a "Master Financial Plan," which would utilize various IBCs, foreign financial accounts, foreign variable annuities, all for the benefit of McBride, Newell, and the Clip Company. See (Pl. Ex. 12). 17. After McBride was given an explanation of Merrill Scott's program, he responded, "This is tax evasion." (Tr. 321:22-23, May 22, 2012). 18. Merrill Scott employees responded that their programs were legal. (Tr. 321:24, May 22, 2012). 19. Merrill Scott employees told McBride that "your plan will be one of the cleanest we have." (Tr. 323:6-7, May 22, 2012). 20. McBride expressed his intention that Merrill Scott set up a structure that would move profits of the Clip Company offshore. (Tr. 40:17-22, May 21, 2012); (Tr. 108:8-13, May 21, 2012); (Tr. 393:12-14, May 22, 2012).
D. McBride Purchased Merrill Scott's Master Financial Plan Without First Obtaining an Outside Legal Opinion.21. Merrill Scott provided McBride with several pamphlets and materials containing questions and answers regarding how the strategies employed by Merrill Scott interacted with extant income tax and reporting regulations. See (Pl. Exs. 10, 11); (Tr. 322:4-10, May 22, 2012). 22. One of these pamphlets, entitled "Going Offshore: What is it and is it safe," included the following language under the heading "Tax Savings": "US citizens are subject to specific US reporting requirements for interests in foreign corporations, trusts and bank accounts. US citizens and others filing Internal Revenue Service returns are not immune from requisite declaration of ownership interests in foreign entities." See (Pl. Ex. 10).
23. In that meeting, McBride was provided a legal opinion prepared by the Estate Planning Institute, P.C. (Tr. 322:4-8, May 22, 2012). 24. No later than July 29, 1999, McBride was informed that the Estate Planning Institute, P.C. was an entity controlled by or related to Merrill Scott. See (Pl. Ex. 13). 25. McBride did not understand the process by which Merrill Scott proposed to somehow [pg. 2012-6602] color> legally move the Clip Company's U.S. revenue offshore. (Tr. 323:9-15, May 22, 2012). 26. On December 10, 2009, McBride stated, under penalty of perjury, that he "reviewed and considered all [Merrill Scott]-based literature and marketing information, including its "due diligence" information on each of its officers and its track record pertaining to being in "good standing" with Utah. This information includes (but is not all-inclusive) ... the legal opinion included as part of McBride's initial disclosures, and the packet of [Merrill Scott] literature ..." (Pl. Ex. 3, Response 6). 27. McBride testified at trial that he did not read the legal opinion provided to him by the Estate Planning Institute. (Tr. 402:6-16, May 22, 2012). 28. On November 17, 2010, under penalty of perjury, McBride stated that he specifically read and asked questions from the pamphlet entitled "Questions and Answers." (Pl. Ex. 71,  4). 29. The pamphlet entitled "Questions and Answers," contains the following language under a heading entitled, "Why not just hide all my assets in a Swiss Account?": "As a U.S. taxpayer, the law requires you to report your financial interest in, or signature authority over, any foreign bank account, securities account, or other financial account.... Intentional failure to comply with the foreign account reporting rule is a crime and the IRS has means to discover such unreported assets." See (Pl. Ex. 11, pp. MB0130-MB0131). 30. McBride never obtained an outside legal opinion from an attorney about the legality of Merrill Scott's financial strategies. (Tr. 271:11, May 22, 2012). 31. McBride never sought advice from his accountant at the time, Craig Stayner, on whether or not to purchase a Master Financial Plan from Merrill Scott. (Tr. 270:18-25, May 22, 2012). 32. McBride was "gung ho" on Merrill Scott and the Master Financial Plan. See (Pl. Ex. 117, Newell Dep. Tr. 37:1-3). 33. Even though Craig Taylor, Scott Newell's accountant at the time, expressed concerns, McBride would not change his decision to enter into an agreement with Merrill Scott. Taylor did not raise any concerns about the FBAR reporting requirement. See (Pl. Ex. 9) (Pl. Ex. 117, Newell Dep. Tr. 36:22-37:7) (Tr. 161:9-162:14, May 21, 2012). 34. Even though he had not obtained an outside opinion regarding the legal consequences of entering into the Master Financial Plan, McBride entered into an Implementation Agreement wherein he agreed to
purchase a Master Financial Plan from Merrill Scott for $75,000, in addition to retaining their services for regular monthly fees. See (Pl. Ex. 13). 35. Merrill Scott's proposed Master Financial Plan for McBride included the preparation of the income tax returns for McBride and Newell as part of the services that Merrill Scott would render. See (Pl. Ex. 13); see also (Pl. Ex. 118, Ackerson Dep. 141:12-147:8). 36. McBride declined to retain Merrill Scott's tax return preparation services for his personal income tax returns. See (Tr. 268:25-26:7, May 2, 2012); (Tr. 270:18-25, May 22, 2012); (Tr. 306:19-21, May 22, 2012). 37. McBride sent the payments for the Master Financial Plan to Merrill Scott with checks dated July 1, 1999, August 9, 1999 and December 20, 1999. See (Pl. Ex. 15). 38. In the memo field for the check dated August 9, 1999, McBride indicated that the check was for "Bank account offshore." See (Pl. Ex. 15); (Tr. 272:9-19, May 22, 2012). 39. On or around August 22, 1999, Craig Taylor sent McBride and Newell a memorandum that advised McBride of Taylor's concerns and questions he had regarding the Merrill Scott proposal as he understood it at the time. (Tr. 269:24-270:14, May 22, 2012); see (Pl. Exs. 8, 9). 40. Attached to Taylor's letter of August 22, 1999, was a newspaper article that described that holding bank accounts in foreign countries was associated with tax evasion and fraudulent activity. See (Pl. Ex. 9). 41. The newspaper article further described the illegality of a process whereby individuals would create fictitious loans that in reality consisted of their own money, while treating the loans as real in order to take deductions on the interest paid and avoid federal income taxation. See (Pl. Ex. 9). 42. McBride read the letter and attached article. (Tr. 270:3-14, May 22, 2012). 43. Taylor also composed a letter for McBride to send to Merrill Scott, asking Merrill Scott to clarify certain of its strategies with respect to the Master Financial Plan, based on Taylor's understanding of the Master Financial Plan as of August 22, 1999. The letter did not contain any reference or question regarding the reporting requirements that might be incurred by McBride. See (Pl. Exs. 8, 87). [pg. 2012-6603] color>

E. McBride Executed the Merrill Scott-Designed Master Financial Plan.
44. Pursuant to the Master Financial Plan, McBride purchased a Foreign Variable Annuity. (Tr. 282:8-18, May 22, 2012); see (Pl. Exs. 12, 13). 45. Pursuant to the Master Financial Plan, Merrill Scott made three IBCs available to McBride and Newell: Drehpunkt, Ltd. ("Drehpunkt"); Lombard & Associates, Ltd. ("Lombard"); and Palisades & Associates, Ltd. ("Palisades"). (Tr. 114:7-25, May 21, 2012); see (Pl. Exs. 12, 13, 64, 69, 87).46. Pursuant to the Master Financial Plan, Drehpunkt, Lombard, and Palisades were each nominally controlled by officers/directors employed by or otherwise associated with Merrill Scott on behalf of McBride and Newell. (Tr. 283:8-284:18, May 22, 2012); (Pl. Exs. 12, 13, 59, 87). 47. In order to implement the Master Financial Plan, McBride entered into an agreement or multiple agreements with Piao Shang on behalf of the Clip Company. (Tr. 118:8-119:22, May 21, 2012). 48. Pursuant to these agreements, Piao Shang and the Clip Company agreed that the Clip Company would pay Piao Shang a higher per-unit price that included the amortized fixed cost of the molds, even though the cost of the molds had already been paid by the Clip Company. Such higher payments would result in excess funds (the "excess funds") that would have otherwise represented the profits of the Clip Company. (Tr. 276:23-277:20, May 22, 2012); (Pl. Exs. 59, 60). 49. Instead of retaining the excess funds and reporting the difference in cost of goods sold as profit on its federal income tax returns, the Clip Company paid the excess funds to Piao Shang during the tax years 2000 and 2001. (Tr. 118:8-119:22, May 21, 2012); (Tr. 128:10-129:24, May 21, 2012). 50. Pursuant to the agreement between Piao Shang and the Clip Company, Piao Shang remitted the excess funds to Drehpunkt, even though Drehpunkt had provided no consideration to Piao Shang for such excess funds. (Tr. 118:8-119:22, May 21, 2012); (Tr. 128:10-129:24, May 21, 2012). 51. Drehpunkt received these excess funds via wire transfer in a bank account with the Royal Bank of Scotland, located in the Bahamas, account number XXXXXX-XX3579 (the "Drehpunkt account"). (Tr. 128:16-129:24, May 21, 2012); (Pl. Ex. 88). 52. McBride set up the wire transfer arrangement between Piao Shang and the Drehpunkt account. (Tr. 276:23-277:20, May 22, 2012); (Pl. Ex. 60). 53. McBride also set up a wire transfer arrangement between Vanli International (another supplier) and the Drehpunkt account. (Tr. 278:3-11, May 22, 2012). 54. Lombard also held a bank account with the Royal Bank of Scotland, located in the Bahamas, account number XXXXXX-XX5776 (the "Lombard account"). (Tr. 186:3-15, May 21, 2012); (Tr. 283:20-284:11, May 22, 2012); (Pl. Ex. 89). 55. Pursuant to the Master Financial Plan, Drehpunkt received and disbursed funds from Piao Shang to the Clip Company and to other entities on behalf of the Clip Company as well as McBride, individually. (Tr. 130:19-133:7, May 21, 2012). 56. Lombard received the vast majority, if not all, of its funds from Drehpunkt via wire transfers between the Drehpunkt account and the Lombard account. (Tr. 280:7-12, May 22, 2012). 57. The Drehpunkt account carried a balance of $310,002 in 2000. (Uncontroverted Fact No. 4); (Pl. Ex. 88, p. US02105); see (Tr. 109:24-110:6, May 21, 2012).
58. The Drehpunkt account carried a balance of $736,902 in 2001. (Uncontroverted Fact No. 4); (Pl. Ex. 88, p. US02113); see (Tr. 110:9-24, May 21, 2012). 59. The Lombard account carried a balance of $140,250 in 2000. (Uncontroverted Fact No. 4); (Pl. Ex. 89, p. US02088); see (Tr. 109:24-110:6, May 21, 2012). 60. The Lombard account carried a balance of $150,132 in 2001. (Uncontroverted Fact No. 4); (Pl. Ex. 89, p. US02117); see (Tr. 110:9-24, May 21, 2012). 61. Pursuant to the Master Financial Plan, Lombard received and disbursed funds exclusively on behalf of McBride. (Tr. 132:17-21, May 21, 2012); (Tr. 280:7-9, May 22, 2012). 62. McBride believed and understood Drehpunkt and Lombard to be "bank accounts." (Tr. 46:8-12, May 21, 2012). 63. During 2000 and 2001, Drehpunkt, Lombard, and Palisades were each utilized for the benefit of the Clip Company, McBride, and Newell, and no other individuals. (Tr. 281:24-282:2, May 22, 2012). [pg. 2012-6604] color>
F. McBride Dictated the Activity and Disposition of Funds Held by Drehpunkt and Lombard.64. McBride understood that persons employed by or otherwise associated with Merrill Scott were the nominee directors of Drehpunkt and Lombard. See (Pl. Exs. 13, 87); (Tr. 46:8-19, May 21, 2012). 65. McBride understood that he would be able to exercise control over the funds held by Drehpunkt and Lombard. (Tr. 46:8-19, May 21, 2012); (Tr. 53:7-12, May 21, 2012); (Tr. 280:7-12, May 22, 2012). 66. In various materials, McBride was listed as the "beneficial owner" of Drehpunkt, Lombard, and the other accounts created in connection with his Master Financial Plan. (Tr. 186:8-15, May 21, 2012); (Tr. 210:8-17, May 21, 2012); (Tr. 251:3-16, May 22, 2012). 67. McBride considered the money in the Lombard account to be his. (Tr. 285:5-7, May 22, 2012). 68. McBride considered the funds in the Lombard account to be used for his benefit. (Tr. 285:16-19, May 22, 2012). 69. Pursuant to McBride's requests, employees of Merrill Scott executed wire transfers to move money to or from the Drehpunkt account and the Lombard account. (Tr. 285:20-25, May 22, 2012); (Pl. Ex. 4). 70. McBride communicated to employees of Merrill Scott with instructions on when, how, where, and in what amounts to transfer funds to and from the Drehpunkt and Lombard accounts. (Tr. 279:3-10, May 22, 2012).
71. Merrill Scott generated documents that memorialized some, but not all, of the wire transfer requests made by McBride. These documents contained instructions regarding the sending bank, receiving bank, intermediary bank, account numbers, routing numbers, amounts, and often the purpose for each transfer. (Pl. Ex. 118, Ackerson Dep. Tr. 29:13-18; 49:13-50:4). 72. McBride received an accounting of the activity that was conducted with respect to the Drehpunkt account and the Lombard account approximately every two weeks from David Fraidenburg, an employee of Merrill Scott. (Tr. 49:23-50:4, May 21, 2012). 73. Every direction to transfer funds to or from the Drehpunkt account or the Lombard account made by McBride was either honored by the employees of Merrill Scott or McBride withdrew the request before Merrill Scott could fail to honor the request. (Tr. 87:2-6, May 21, 2012); (Tr. 114:5-116:7, May 21, 2012). 74. On several occasions, employees of Merrill Scott asked for McBride's authorization or explicit instructions before transferring funds to and from the Drehpunkt account and the Lombard account. See, e.g., (Pl. Exs. 19, 64, 68). 75. Whether by telephone, facsimile, or email message, McBride directed employees of Merrill Scott to make several wire transfers to or from the Drehpunkt account and the Lombard account on his behalf or on the behalf of the Clip Company. See (Pl. Ex. 19-55, 63-69, 95-115).
G. McBride Funneled Profits of the Clip Company Through Its Taiwanese Manufacturer to his IBCs and Back to Himself Through a Sham Line of Credit.76. Approximately $2.7 million in excess funds, which would have otherwise represented the profits of the Clip Company, were circuitously funneled through various foreign entities, including Drehpunkt and Lombard. (Tr. 109:19-23, May 21, 2012); (Tr. 118:23-119:22, May 21, 2012); (Tr. 128:10-132:12, May 21, 2012); (Tr. 274:25-275:12, May 22, 2012); (Tr. 276:12-278:25, May 22, 2012); (Tr. 277:5-278:18, May 22, 2012); (Pl. Exs. 82, 83, 84, 86). 77. Commencing on or around November 16, 1999, and continuing through December 6, 2001, at least $1.8 million was transferred from the Drehpunkt account to Fidelity Funding, Ltd., an entity controlled by Merrill Scott, and subsequently to Legacy Capital, another entity controlled by Merrill Scott. That money funded a "loan" from the Merrill Scott-controlled entities to the Clip Company in the form of a line of credit. (Tr. 53:3-6, May 21, 2012); (Tr. 118:23-119:22, May 21, 2012); (Tr. 128:10-132:12, May 21, 2012); (Pl. Exs. 66, 67, 82, 83, 84, 86). 78. During 2000 and 2001, the Clip Company "borrowed" more than $1.2 million dollars against this line of credit and only repaid a fraction of the principal and interest. (Pl. Ex. 118, Ackerson Dep. Tr. 156:1-158:23); (Pl. Ex. 16). 79. The Clip Company borrowed its own money from the line of credit. (Tr. 279:14-16, May 22, 2012).
80. The Clip Company treated the line of credit as a loan for tax purposes. (Tr. 128:20-129:9, May 21, 2012); (Tr. 152:13-154:1, May 21, 2012); (Tr. 282:22-283:7); (Tr. 309:14-20, May 22, 2012). [pg. 2012-6605] color> 81. The Clip Company used the proceeds of the line of credit to pay regular business expenses. (Tr. 279:18-21, May 22, 2012). 82. McBride made several draws on the line of credit on behalf of the Clip Company. (Tr. 278:19-279:21, May 22, 2012). 83. Whenever the Clip Company reached the maximum amount allotted to the line of credit, Merrill Scott employees would raise the limit and again honor the requested draw on the line of credit. (Tr. 278:19-279:21, May 22, 2012). 84. Hundreds of thousands of dollars of this "borrowed" money was distributed to McBride and Newell in the form of "partner draws" which were accounted for as "royalty payments." (Tr. 279:22-280:2, May 22, 2012). 85. Neither Piao Shang nor Vanli International ever received any payments on the line of credit. (Tr. 152:8-14, May 21, 2012); (Tr. 281:24-282:2).
H. McBride Used the Profits of the Clip Company Captured by Drehpunkt and Lombard for His Own Benefit.86. McBride gave instructions to Merrill Scott employees to wire funds from the Drehpunkt account or the Lombard account to his designated recipient on multiple occasions during 2000 and 2001. See (Pl. Exs. 19-55, 63-69, 95-115). 87. On or around January 19, 2000, McBride directed Merrill Scott employees to transfer $141,900 to fund a mortgage for McBride's former wife. (Tr. 49:6-12, May 21, 2012); (Tr. 294:25-295:12, May 22, 2012); see (Pl. Ex. 22). 88. On or around December 20, 2000, McBride directed Merrill Scott employees to transfer $5,000 from the Lombard account to Brandon Carver, a neighbor of McBride's parents. That money was used by Carver to purchase Christmas presents for McBride's parents. (Tr. 124:20-125:10, May 21, 2012); (Pl. Ex. 27). 89. On or around September 1, 2000, McBride directed Merrill Scott employees to transfer $35,000 from the Lombard account to Court L. Armstrong. McBride directed that these funds be paid to Mr. Armstrong in consideration of airline travel provided by Mr. Armstrong for McBride's benefit. (Pl. Ex. 25); (Tr. 290:18-291:10, May 22, 2012). 90. McBride entered into two automobile leases with Merrill Scott Leasing, an entity controlled by Merrill
Scott, using funds held in the Lombard account. (Tr. 49:6-12, May 21, 2012); (Tr. 293:23-294:21, May 22, 2012); (Pl. Exs. 4, 31, 32). 91. McBride directed employees of Merrill Scott to make a direct investment in GEET, International using funds from the Lombard account in the amount of $50,000. (Tr. 49:6-12, May 21, 2012); (Tr. 293:5-13, May 22, 2012); (Pl. Exs. 4, 29). 92. Employees of Merrill Scott transferred $50,000 from the Lombard account to GEET, International on McBride's behalf and as an investment for McBride. (Pl. Ex. 29) 93. McBride personally entered into a retainer agreement with attorney William Gregory Burdett to sue the principals of GEET International. (Tr. 293:2-22, May 22, 2012); (Pl. Exs. 4, 29). 94. McBride directed that Mr. Burdett's fees be paid from the Lombard account. (Tr. 293:2-22, May 22, 2012); (Pl. Exs. 4, 29). 95. McBride also directed employees of Merrill Scott to make a direct investment in Choice Sports Network in the amount of $50,000. (Pl. Exs. 23, 63). 96. Employees of Merrill Scott transferred $50,000 from the Lombard account to Choice Sports Network on McBride's behalf and as an investment for McBride. (Pl. Ex. 26). 97. McBride also directed employees of Merrill Scott to make a direct investment in ICUNET, Inc. in the amount of $50,000. (Tr. 292:4-9, May 22, 2012); (Pl. Exs. 4, 26). 98. Employees of Merrill Scott transferred $50,000 from the Lombard account to ICUNET, Inc. on McBride's behalf and as an investment for McBride. (Pl. Ex. 26). 99. McBride directed Merrill Scott employees to transfer $51,000 from the Drehpunkt account, $7,000 from the Lombard account, and $59,000 from Palisades for a total of $117,000 to the Clip Company. (Pl. Exs. 19, 33).
I. McBride Directed Employees of Merrill Scott to Create Other Accounts to Hold His Assets.100. Among McBride's several requests were that Merrill Scott establish brokerage accounts so that he could purchase securities and make other investments with the funds that were held by Lombard. (Tr. 303:13-20, May 22, 2012); (Tr. 304:8-306:5, May 22, 2012); (Pl. Exs. 17, 24, 30, 61, 62). 101. Pursuant to McBride's request, a TD Evergreen Wealth Management/Toronto Dominion Bank (Canada) brokerage account number XX1350 (the "TD Evergreen account") was established and held in the name of Phoenix Overseas Advisors, Ltd. ("POA"). (Tr. 50:5-12, May 21, 2012); (Tr. 51:8-18, May [pg. 2012-6606] color> 21, 2012); (Tr. 112:18-113:16, May 21, 2012); see (Pl. Exs. 20, 61, 91).
102. The TD Evergreen account was located in Canada. See (Pl. Ex. 91). 103. POA was an entity controlled by Merrill Scott, used to invest its clients' funds in brokerage accounts, such as TD Evergreen Wealth Management/Toronto Dominion Bank. (Tr. 133:11-21, May 21, 2012); (Tr. 181:4-20, May 21, 2012); (Tr. 296:2-15, May 22, 2012); (Pl. Ex. 118, Ackerson Dep. Tr. 49:13-50:4); see (Pl. Exs. 20, 61, 68). 104. McBride directed employees of Merrill Scott as to which securities should be purchased by POA and held in the TD Evergreen account. (Tr. 49:19-50:23, May 21, 2012); (Tr. 86:21-87:1, May 21, 2012); see (Pl. Ex. 68). 105. The amounts that were transferred into the TD Evergreen account from POA were consistent with amounts transferred from the Lombard account to POA. (Tr. 249:6-18, May 22, 2012); (Tr. 254:14-255:8, May 22, 2012); (Tr. 254:14-255:8, May 22, 2012); (Pl. Ex. 118, Ackerson Dep. 169:25-170:12). 106. Whenever McBride directed that an investment be made in blue chip stocks, these stocks were purchased and held in the TD Evergreen account. (Tr. 255:9-256:6, May 22, 2012). 107. McBride also had an E*Trade account with a portfolio of stocks and securities he managed himself. (Tr. 255:9-15, May 22, 2012). 108. The stock purchases in the TD Evergreen account and in McBride's E*Trade portfolio were consistent with respect to which securities were purchased and when the securities were purchased. (Tr. 255:9-256:6, May 22, 2012). 109. The TD Evergreen account carried a balance of $39,507.22 in 2000. (Tr. 112:17-113:16, May 21, 2012); (Pl. Ex. 91, p. H&H02282); (Def. Exs. 27, 28). 110. The TD Evergreen account carried a balance of $10,899.63 in 2001. (Tr. 252:19-253:23, May 22, 2012); (Def. Ex. 28, p. H&H02289). 111. Pursuant to McBride's request, a Global Securities Corporation (Canada) brokerage account was established and held in the name of Lombard & Associates, Ltd., c/o Merrill Scott & Associates, account number XXX-308U-0 (the "Global Securities account"). (Tr. 111:20-112:18, May 21, 2012); (Tr. 134:8-23, May 21, 2012); (Tr. 183:8-15, May 21, 2012); see (Pl. Exs. 17, 18, 90, 116). 112. The Global Securities account was located in Canada. See (Pl. Exs. 17, 18). 113. The Global Securities account carried a balance of $299,977 in 2000. See (Pl. Ex. 90, p. H&H01063). 114. The Global Securities account carried a balance of $308,377 in 2001. See (Pl. Ex. 90., p. H&H01060). 115. McBride was aware that his assets were being handled by Mark Stern, who worked for Global
Securities. (Tr. 134:8-23, May 21, 2012); (Tr. 246:10-21, May 22, 2012); (Pl. Ex. 17); see (Pl. Ex. 71 at  13).

J. McBride Pulled His Assets Out of Merrill Scott in Mid-2001.
116. McBride stopped receiving biweekly spreadsheets reflecting the status of his assets in the foreign accounts sometime in early 2001. (Tr. 336:3-6, May 22, 2012). 117. McBride also stopped receiving billing statements for interest payments on the line of credit sometime around early 2001. (Tr. 336:7-12, May 22, 2012). 118. McBride was concerned about the legitimacy of Merrill Scott no later than March of 2001. (Tr. 339:11-14, May 22, 2012). 119. McBride convinced Merrill Scott employees to increase the amount of the line of credit by $665,000. He then immediately withdrew all those funds from the line of credit on March 2, 2001. (Tr. 339:1-10, May 22, 2012); (Pl. Ex. 86). 120. McBride filed a claim with a receiver appointed to administer Merrill Scott, stating that he had an interest in both Drehpunkt and Lombard. (Pl. Ex. 81); see (Tr. 152:15-153:16, May 21, 2012).K. McBride Did Not File an FBAR Report for the Tax Years 2000 and 2001.121. In 2000 and 2001, McBride knew that the Drehpunkt account, the Lombard account, the TD Evergreen account, and the Global Securities account, (collectively, the "foreign accounts"), were located in countries outside of the United States. (Tr. 274:1-6, May 22, 2012); (Tr. 276:16-22, May 22, 2012); (Tr. 283:20-25, May 22, 2012); (Pl. Exs. 17, 18, 91). 122. For all relevant periods prior to the filing of his 2001 federal income tax return, McBride's personal accountant was Craig Stayner ("Stayner"). (Tr. 204:12-15, May 21, 2012); (Tr. 268:25-269:7, May 2, 2012); (Tr. 270:18-25, May 22, 2012); (Tr. 310:16-22, May 22, 2012). [pg. 2012-6607] color> 123. Stayner was also the accountant who prepared the federal tax returns for the Clip Company. (Tr. 270:18-25, May 22, 2012); (Tr. 306:11-13, May 22, 2012). 124. McBride never discussed his involvement with Merrill Scott with Stayner. (Tr. 270:18-25, May 22, 2012). 125. McBride never informed Stayner of either the TD Evergreen account or the Global Securities account. (Tr. 306:11-18, May 22, 2012). 126. No other person assisted McBride in the preparation of his federal tax returns for the tax year 2000. (Tr. 268:25-269:7, May 22, 2012).
127. McBride was the sole source of information used by Stayner in preparing McBride's personal federal tax return for the year 2000. (Tr. 360:6-21, May 22, 2012). 128. McBride prepared and sent Stayner statements of his financial affairs for the year, and informed him what deductions McBride sought to take. (Tr. 360:14-17, May 22, 2012). 129. McBride checked to see that Stayner accurately included at least some of the information he transmitted to Stayner on the schedules to the Form 1040. (Tr. 360:17-21, May 22, 2012). 130. For the tax year 2001, Taylor prepared McBride's personal federal income tax return. (Tr. 306:19-21, May 22, 2012). 131. On McBride's U.S. Individual Income Tax Return (Form 1040) for the tax year 2000, Schedule B, Line 7a contained the following question/instruction: "At any time during 2000, did you have an interest in or a signature or other authority over a financial account in a foreign country, such as a bank account, securities account, or other financial account? See instructions for exceptions and filing requirements for Form TD F 90-22.1" (Pl. Ex. 56). 132. On McBride's Form 1040 Schedule B for the tax year 2000, on Line 7a, the "No" box is filled. (Pl. Ex. 56). 133. On his federal income tax return (Form 1040) for the tax year 2000, McBride did not report that he had an interest in any foreign bank or financial account. (Tr. 310:23-311:3, May 22, 2012); see (Pl. Ex. 56). 134. McBride did not complete or file a Form TD F 90-22.1 for the tax year 2000. (Tr. 311:4-7, May 22, 2012). 135. The Form 1040 U.S. Individual Income Tax Return for the tax year 2000 signed by McBride contains the following declaration immediately above the signature line: "Under penalties of perjury, I declare that I have examined this return and accompanying schedules and statements, and to the best of my knowledge and belief, they are true, correct, and complete. Declaration of preparer (other than taxpayer) is based on all information of which preparer has any knowledge." (Pl. Ex. 56, p. 2). 136. On McBride's U.S. Individual Income Tax Return (Form 1040) for the tax year 2001, Schedule B, Line 7a contained the following question/instruction: "At any time during 2001, did you have an interest in or a signature or other authority over a financial account in a foreign country, such as a bank account, securities account, or other financial account? See instructions for exceptions and filing requirements for Form TD F 90-22.1" (Pl. Ex. 57). 137. On McBride's Form 1040 Schedule B for the tax year 2001, on Line 7a, the "No" box is filled. (Pl. Ex. 57). 138. On his federal income tax return (Form 1040) for the tax year 2001, McBride did not report that he
had an interest in any foreign bank or financial account. (Tr. 312:1-7, May 22, 2012); see (Pl. Ex. 57). 139. McBride did not complete or file a Form TD F 90-22.1 for the tax year 2001. (Tr. 312:4-7, May 22, 2012). 140. The Form 1040 U.S. Individual Income Tax Return for the tax year 2001 signed by McBride contains the following declaration immediately above the signature line: "Under penalties of perjury, I declare that I have examined this return and accompanying schedules and statements, and to the best of my knowledge and belief, they are true, correct, and complete. Declaration of preparer (other than taxpayer) is based on all information of which preparer has any knowledge." (Pl. Ex. 57, p. 2). 141. McBride signed his Form 1040 U.S. Individual Income Tax Returns for the tax years 2000 and 2001. (Pl. Exs. 56, 57).
L. McBride Never Obtained a Legal Opinion Regarding the Consequences of Engaging in Merrill Scott's Master Financial Plan.142. On December 10, 2009, McBride stated, under penalty of perjury, that he "reviewed and considered all [Merrill Scott]-based literature and marketing information, including its "due diligence" information on each of its officers and its track record pertaining to being in "good standing" with Utah. This information includes (but is not all-inclusive) ... the legal opinion included as part of McBride's initial disclo- [pg. 2012-6608] color> sures, and the packet of [Merrill Scott] literature ..." (Pl. Ex. 3, Response 6). 143. At trial, McBride contradicted that statement and testified that he did not read the legal opinion that was provided to him by the Estate Planning Institute, a Merrill Scott-controlled entity. (Tr. 402:9-16, May 22, 2012). 144. McBride never obtained an outside legal opinion from an attorney about his reporting or tax obligations under the Master Financial Plan. (Tr. 271:11, May 22, 2012). 145. Even though McBride was "concerned" about Merrill Scott no later than March, 2001, McBride did not discuss his involvement with Merrill Scott with Stayner, his accountant, in connection with the preparation of his federal income tax return, which Stayner signed and dated April 6, 2001, and McBride signed and dated April 14, 2001. (Tr. 270:18-22, May 22, 2012); (Tr. 392:10-20, May 22, 2012); (Pl. Ex. 56). 146. McBride never sought advice from Stayner on the legality of the strategies contemplated by the Master Financial Plan or otherwise employed by Merrill Scott. (Tr. 392:10-20, May 22, 2012). 147. McBride never provided Stayner any of the promotional or informational materials provided to him by Merrill Scott. (Tr. 270:18-25, May 22, 2012); (Tr. 392:10-20, May 22, 2012). 148. McBride never informed his accountant, Craig Stayner, of his involvement with Merrill Scott in
connection with the preparation of the Clip Company's tax returns for 2000. (Tr. 270:23-25, May 22, 2012); (Pl. Ex. 3, Response 4). 149. McBride did not discuss his involvement with Merrill Scott with Stayner because he "thought that was the purpose of Merrill Scott because ... if you disclose the accounts on the form, then you pay tax on them, so it went against what [he] set up Merrill Scott for in the first place." (Tr. 392:13-29, May 22, 2012). 150. McBride did not tell or otherwise inform Craig Stayner that Craig Taylor may have relevant information or expertise regarding McBride's tax and reporting obligations as a result of entering into a Master Financial Plan with Merrill Scott. (Tr. 270:18-22, May 22, 2012); (Tr. 392:10-20, May 22, 2012). 151. McBride sent the materials provided to him by Merrill Scott to Newell's accountant, Craig Taylor ("Taylor"), in or around July, 1999. (Tr. 322:18-323:2, May 22, 2012). 152. Taylor declared, under penalty of perjury, that he only used the information provided to him by McBride in order to prepare McBride's federal income tax returns. (Pl. Ex. 8,  2). Taylor also stated that McBride never informed him that he had any foreign bank accounts. (Pl. Ex. 8,  6).
M. McBride Lied to the IRS and the United States in Order to Hide his Ownership and Financial Interest in the Foreign Accounts.153. Beginning in 2004, the IRS began to investigate McBride for potential issues related to his federal income tax returns as a result of his participation in Merrill Scott programs. (Tr. 92:22-93:2, May 21, 2012). 154. The IRS determined that McBride worked with Merrill Scott to set up an offshore business structure to move domestic profits of the Clip Company offshore by inflating the costs of inventory paid to Piao Shang and retaining the excess funds in foreign financial accounts. (Tr. 95:19-96:7, May 21, 2012); (Pl. Ex. 13). 155. Over the course of the examination, the IRS repeatedly requested that McBride produce various documents related to his participation in Merrill Scott programs. (Tr. 103:21-25, May 21, 2012). 156. Initially, McBride did not produce any emails, letters, or handwritten notes in response to the IRS's document requests. (Tr. 148:4-21, May 21, 2012). 157. In interviews with the IRS, McBride denied that he had utilized the programs described in the Master Financial Plan with offshore components. (Tr. 106:23-107:5, May 21, 2012). 158. In interviews with the IRS, McBride lied to the IRS, and denied knowledge of any wire transfer from the Drehpunkt account or the Lombard account. (Tr. 107:9-17, May 21, 2012); (Tr. 309:21-310:1, May 22, 2012). 159. In interviews with the IRS, McBride lied to the IRS, and claimed that the money funneled from Piao
Shang through Fidelity Funding and Legacy Capital to the Clip Company constituted a valid loan from Piao Shang, as opposed to the profits of the Clip Company. (Tr. 309:14-20, May 22, 2012). 160. In interviews with the IRS, McBride lied to the IRS, and denied knowing Brandon Carver. (Tr. 124:20-125:24, May 21, 2012); (Tr. 310:2-6, May 22, 2012). 161. In interviews with the IRS, McBride lied to the IRS, and denied knowing Court Armstrong. (Tr. 310:7-11, May 22, 2012). [pg. 2012-6609] color> 162. In the course of its examination, the IRS requested the McBride file an FBAR report, Form TD F 90-22.1 for the tax years 2000 and 2001, but McBride did not do so. (Tr. 158:5-14, May 21, 2012). 163. As a result of McBride's failure to comply with the FBAR requirements for the tax year 2000, the IRS assessed McBride with a civil penalty assessment in the amount of $100,000 ($25,000 per account) for his willful failure to report his interest in the foreign accounts as required by 31 U.S.C.  5314. (Pl. Ex. 1). 164. As a result of McBride's failure to comply with the FBAR requirements for the tax year 2001, the IRS assessed McBride with a civil penalty assessment in the amount of $100,000 ($25,000 per account) for his willful failure to report his interest in the foreign accounts as required by 31 U.S.C.  5314. (Pl. Ex. 2).
CONCLUSIONS OF LAWI. STATUTORY FRAMEWORK[1] Section 5314(a) authorizes the Secretary of the Treasury to require that U.S. citizens report when
they "make[] a transaction or maintain[] a relation for any person with a foreign financial agency." 31 U.S.C.  5314(a) (2001). The Secretary has exercised that authority, and requires that individuals "having a financial interest in, or signature or other authority over, a bank, securities or other financial account in a foreign country shall report such relationship ... for each year in which such relationship exists," 31 C.F.R.  103.24(a) (2001), but only "with respect to foreign financial accounts exceeding $10,000 maintained during the previous calendar year." 31 C.F.R.  103.27(c) (2001). 2 The Secretary may impose penalties upon taxpayers that violate this requirement. 31 U.S.C.  5321(a)(5) (2001). As it existed during the years at issue, prior to an amendment that took effect in 2004, against taxpayers who "willfully" violated Section 5321(a)(5) authorized penalties

Section 5314, in the amount of $25,000, or the value of the
unreported account (not to exceed $100,000). See also 31 C.F.R.  103.57(g)(2) (2001). Thus, in order to prevail, the United States must satisfy the following elements: (a) McBride was a citizen of the United States, or a resident or a person doing business in the United States during 2000 and 2001; (b) McBride had a financial interest in, or signatory or other authority over, a bank, securities or other financial account during 2000 and 2001; (c) the bank, securities or other financial account had a balance
that exceeded $10,000 during 2000 and 2001; (d) the bank, securities or other financial account was in a foreign country; (e) McBride failed to disclose the bank, securities or other financial account; (f) the failure to report was willful; and (g) the amounts of the penalties were proper.

II. BURDEN OF PROOF
The statute at issue, 31 U.S.C.  5321(b)(2), permits the Secretary of Treasury to "commence a civil action to recover a civil penalty assessed under subsection (a) ...." The statute does not specify the legal standard to be applied by courts in such an action. The one district court that has directly addressed the question of the burden of proof in a civil FBAR penalty case, United States v. Williams, concluded that the United States' burden of proof was "the preponderance of the evidence" on all questions before the court, including the question of whether the taxpayer's failure to report in that case was "willful." United States v. Williams, No. 1:09-cv-437, 2010 WL 3473311 [106 AFTR 2d 2010-6150] (E.D. Va. Sep. 1, 2010),rev'd on other grounds, United States v. Williams, No. 10-2230, 2012 WL 2948567 (4th Cir. Jul. 20, 2012). "In enforcement actions brought by the Government in other contexts, ... the Government is required to prove its case by a preponderance of the evidence on the record established at trial." Id. at 1 (internal citations omitted)). In addition, the district court in Williams held that "[t]he Court's review is "de novo, and the general rule is that it is a decision based on the merits of the case and not on any record developed at the administrative level."" Id. (quoting Eren v. Comm'r, 99-2799] (4th Cir. 1999)). The preponderance of the evidence standard applied by the district court in Williams is the correct standard. As with Government penalty enforcement and collection cases generally, absent a statute that prescribes the burden of proof, imposition of a higher burden of proof is warranted only where "particularly important individual interests or rights," are at stake. See Herman & MacLean v. Huddleston, 459 U.S. 375, 389 (1983); Grogan v. Garner, 498 U.S. 279, 286 [70 AFTR 2d 92-5639] (1991). Be- [pg. 180 F.3d 594 [83 AFTR 2d
2012-6610] color> cause the FBAR penalties at issue in this case only involve money, it does not involve "particularly important individual interests or rights" as that phrase is used in Huddleston and Grogan. In Huddleston, the court of appeals had reversed the district court, stating that the district court's application of the preponderance-of-the-evidence standard in connection with a fraudulent misrepresentation case was incorrect and that a "clear and convincing evidence" standard should have applied in connection with allegations of fraud. 459 U.S. at 379. The Supreme Court reversed, stating that the applicable burden was merely a preponderance of the evidence in cases, even where allegations of fraud were involved, unless "particularly important individual interests or rights are at stake." Id. at 390. By contrast, imposition of even severe civil sanctions that do not implicate such interests has been permitted after proof by a preponderance of the evidence. See, e.g., United States v. Regan, 232 U.S. 37, 48-49 (1914) (proof by a preponderance of the evidence suffices in civil suits involving proof of acts that expose a party to a criminal
prosecution). Id. at 389-90. United States v. Regan held that, at least where the Government is suing to recover a monetary penalty (as is the case here), its suit is a "civil action" to be "conducted and determined according to the same rules and with the same incidents as are other civil actions." 232 U.S. at 46-47. The logic of Huddleston has been applied in the civil tax-penalty area. See, e.g., Mattingly v. United States, 924 F.2d 785, 787 [67 AFTR 2d 91-494] (8th Cir. 1991) ("The standard of proof in these [civil
tax violation] cases is usually a preponderance of the evidence, and by statute the burden of proof is often placed on the government."). Moreover, the Supreme Court has been unwilling to require that litigants meet a higher burden of proof than the preponderance of the evidence standard where the statute does not specify a higher burden of proof. See Grogan, 498 U.S. at 286 ("The language of [the statute] does not prescribe the standard of proof .... This silence is inconsistent with the view that Congress intended to require a special, heightened standard of proof."). With respect to 31 U.S.C.  5314 and 5321, Congress did not specify any special, heightened standard of proof. As a result, there is no reason to deviate from the default burden of proof applicable in civil cases. Therefore, the United States bears the burden of proving that McBride willfully failed to file FBARs with respect to the accounts at issue by the preponderance of the evidence.
III. THE UNITED STATES HAS PROVEN, BY A PREPONDERANCE OF THE EVIDENCE, EACH OF THE ELEMENTS OF THE ASSESSED CIVIL FBAR PENALTIES.

a. Jon McBride is a citizen of the United States.
There is no dispute that Jon McBride is a citizen of the United States. Findings of Fact, supra, ("FOF"),  1.
b. Jon McBride had a financial interest in the accounts at issue.
McBride had a "financial interest" in the Drehpunkt, Lombard, TD Evergreen, and Global Securities accounts. Pursuant to 31 C.F.R.  103.24(a) (2001), individuals must disclose "a financial interest in, or signature or other authority over, a bank, securities or other financial account." The Drehpunkt and Lombard accounts were bank accounts, and the TD Evergreen and Global Securities accounts were securities accounts. FOF,  51, 54, 101, 111. Unfortunately, Section 103.24(a) does not clarify what constitutes a "financial interest." IRS Form TD F 90-22.1 (the form used for reporting interests in foreign financial accounts) states that anindividual has a reportable "financial interest" in foreign accounts for which he "is the owner of record" or for which "the owner of record or holder of legal title is: (a) a person acting as an agent, nominee, attorney, or in some other capacity on behalf of the [individual]; (b) a corporation in which the United States person owns directly or indirectly more than 50 percent of the total value of shares of stock; [...] or (d) a trust in which the United States person either has a present beneficial interest in more than 50 percent of the assets or from which such person receives more than 50 percent of the current income." See Form TD F 90-22.1, (Plaintiff's Ex. No. 1; Uncontroverted Fact No. 9). This language captures a broad range of relationships through which a party may maintain an interest in a foreign financial account and is consistent with more recent regulation. 3 Under this definition, McBride had a financial interest in each of the four foreign accounts at issue. The accounts were treated by Merrill Scott as "McBride's" accounts - as reflected on the documentation and communications re- [pg. 2012-6611] color> lated to those accounts and McBride's understanding and expectation as well as the course of dealing with Merrill Scott - and McBride had the expectation of enjoying the benefit of the assets in the accounts. FOF,  62, 64, 65. The documentation related to the foreign accounts shows that persons or entities employed by or otherwise associated with Merrill Scott would act on behalf of McBride as nominee officers/directors of IBCs or as the nominee holders of the accounts. FOF,  11, 45, 46, 64, 101, 103, 104, 111. Through this deliberately disguised ownership structure, McBride was able to direct Merrill Scott to use the overpayments and profits - that would have otherwise flowed to the Clip Company but were instead captured overseas in the Drehpunkt and Lombard accounts - in whatever way he saw fit. FOF,  64-75, 86-115. Given McBride's tacit ownership of the value held in these accounts, Drehpunkt and Lombard were each a "corporation in which [McBride] own[ed] directly or indirectly more than 50 percent of the total value of shares of stock." McBride was then able to direct Merrill Scott to repatriate the Clip Company's overpayments by funneling them through Drehpunkt back to the Clip Company disguised as a "line of credit" from Legacy Capital, an entity controlled by Merrill Scott. See FOF,  76-85; (See Uncontroverted Fact No. 5). During 2000 and 2001, the Clip Company "borrowed" more than $1.2 million dollars of its own money and only repaid a fraction of the principal and interest. FOF,  78-81. Hundreds of thousands of dollars of this "borrowed" money was then distributed directly to McBride in the form of "partner draws" which were accounted for as "royalty payments." FOF,  84. McBride acted as though the assets contained in each of the foreign accounts, as well as the line of credit, were his and were maintained for his benefit. FOF,  45, 46, 62-75, 84, 86-115. McBride was able to exercise substantial control over the Drehpunkt and Lombard accounts by communicating with Merrill Scott employees and instructing them on how to dispose of the assets, whether that disposition was to fund an investment or transfer the funds. FOF,  63-75, 86-115. These transfers were initiated at the request of McBride, and normally made exclusively for his own benefit without any possible business purpose for either Drehpunkt or Lombard (or Merrill Scott for that matter). FOF,  86-99. Not one of McBride's requests to transfer funds was ever denied by the employees of Merrill Scott. FOF,  73. In many instances, employees of Merrill Scott requested explicit authorization
and instructions from McBride in order to dispose of the funds in the foreign accounts. FOF,  74. Through Merrill Scott and its affiliate, McBride was also able to establish the TD Evergreen account and the Global Securities account (held in the name of Lombard & Associates, Ltd.) and to direct the securities purchased and held in those accounts for McBride's benefit. FOF,  100-115. Although the money used to fund the TD Evergreen securities account was apparently routed through POA (which held money on behalf of many other Merrill Scott clients), the securities in both the TD Evergreen and Global Securities accounts were purchased at McBride's direction and were held on his behalf. FOR,  100, 105-108, 111. The evidence thus demonstrates that there was an agency relationship between McBride and Merrill Scott through which McBride owned and controlled the Drehpunkt, Lombard, TD Evergreen, and Global Securities accounts. Accordingly, Mr. McBride's interest in the Drehpunkt, Lombard, TD Evergreen, and Global Securities accounts rises to the level of a financial interest that triggered the FBAR reporting requirements.

c. The foreign accounts were located outside of the United States.
The four foreign accounts at issue in this case were located in countries outside the United States. FOF  51, 54, 101, 111, Uncontroverted Fact No. 6.d. The foreign accounts each had a balance that exceeded $10,000 in both 2000 and 2001.The foreign bank accounts at issue had balances of at least $10,000 in 2000 and 2001 as demonstrated by statements issued for those accounts as well as the investigation by the IRS that traced the flow of funds from Piao Shang through the Drehpunkt account, the Lombard account, the TD Evergreen account, and the Global Securities account. FOF,  57-60, 109, 110, 113, 114.
e. McBride failed to disclose the foreign accounts in accordance with the FBAR requirements.McBride filed U.S. Individual Income Tax Returns for both the tax years 2000 and 2001, which did not disclose any interest in any of the foreign accounts. FOF,  132, 137. McBride did not file a Form TD F 90-22.1 for either of the tax years 2000 or 2001. FOF,  134, 139. [pg. 2012-6612] color>
f. McBride's Failure to Report His Interest in the Foreign Accounts was Willful.Section 5321(a)(5) does not define how to assess whether an individual acted willfully in his failure to comply with the reporting requirements imposed by  5314. ""[W]illfully" is a "word of many meanings
whose construction is often dependent on the context in which it appears."" Safeco Ins. Co. of Am. v. Burr , 551 U.S. 47, 57 (2004) (quoting Bryan v. United States, 524 U.S. 184, 191 (1998)). Because  5321(a)(5) involves civil penalties, the applicable definition of willfulness is that which has
been used in other civil contexts, including civil tax collection matters and compliance with reporting requirements. Where willfulness is a condition of civil liability, it covers "not only knowing violations of a standard, but reckless ones as well." Safeco Ins. Co., 551 U.S. at 57; cf. United States v. Illinois Central R. Co., 303 U.S. 239, 242-43 (1938) ("willfully" includes "conduct marked by careless disregard whether or not one has the right to so act") (citation omitted). Therefore, "willfulness" may be satisfied by establishing the individual's reckless disregard of a statutory duty, as opposed to acts that are known to violate the statutory duty at issue. See Safeco Ins. Co., 551 U.S. at 57. An improper motive or bad purpose is not necessary to establish willfulness in the civil context. Am. Arms Int'l v. Herbert, 563 F.3d 78, 83 (4th Cir. 2009); Prino v. Simon, 606 F.2d 449, 451 (4th Cir. 1979). The Supreme Court recently confirmed that acting with "willful blindness" to the obvious or known consequences of one's action also satisfies a willfulness requirement in both civil and criminal contexts. See Global-Tech Appliances, Inc. v. SEB S.A., 131 S. Ct. 2060, 2068-69 (2011) ("persons who know enough to blind themselves to direct proof of critical facts in effect have actual knowledge of those facts") (citing United States v. Jewell, 532 F.2d 697, 700 (9th Cir. 1976) (en banc)). Under the "willful blindness" standard, "a willfully blind defendant is one who takes deliberate actions to avoid confirming a high probability of wrongdoing and who can almost be said to have actually known the critical facts." Id. at 2070-71. Where a taxpayer makes a "conscious effort to avoid learning about reporting requirements," evidence of such willful blindness is a sufficient basis to establish willfulness. United States v. Williams , Case No. 10-2230, 2012 WL 2948569 [110 AFTR 2d 2012-5298], at 4 (4th Cir. Jul. 20, 2012)
(internal quotations omitted). In civil contexts involving a requirement to report or disclose certain information to the IRS, willfulness has been defined as conduct which is voluntary, rather than accidental or unconscious. Lefcourt v. United States, 125 F.3d 79, 83 [80 AFTR 2d 97-6523] (2d Cir. 1997) (defining "willfulness" in the context of a
civil penalty for willfully failing to disclose required information to the IRS as conduct that "requires only that a party act voluntarily in withholding requested information, rather than accidentally or unconsciously."); accord Denbo v. United States, 988 F.2d 1029, 1034 [71 AFTR 2d 93-1317]-35
(10th Cir. 1993) (defining "willful" conduct as a "voluntary, conscious and intentional decision") (quoting Burden v. United States, 486 F.2d 302, 304 [32 AFTR 2d 73-5364] (10th Cir. 1973), cert. denied, 416
U.S. 904 (1974)). Conduct that evidences "reckless disregard of a known or obvious risk" or a "failure to investigate ... after being notified [of the violation]" also satisfies the civil standard for willfulness in such contexts. Denbo , 988 F.2d at 1033. Willfulness may also "be proven through inference from conduct meant to conceal or mislead sources of income or other financial information." United States v. Sturman , 951 F.2d 1466, 1476-77 (6th Cir. 1991).
Moreover, willful intent may be proved by circumstantial evidence and reasonable inferences drawn from the facts because direct proof of the taxpayer's intent is rarely available. See id.(citing Spies v. United States, 317 U.S. 492, 499 [30 AFTR 378] (1943)).
1. McBride Had Knowledge of the Duty to Comply with the FBAR Requirements.McBride was aware that he was engaged in a plan to avoid income taxes by hiding his interest in assets in overseas shell corporations. FOF,  16-20, 44-63. Concomitant with this intention is his willfulness with respect to whether or not he complied with the FBAR filing requirements. McBride was "gung ho" about retaining Merrill Scott to assist in avoiding the payment of his income taxes, FOF,  32, and he was similarly willful with respect to the FBAR filing requirement. After all, McBride reasoned, "that was the purpose of Merrill Scott because ... if you disclose the accounts on the form, then you pay tax on them, so it went against what [he] set up Merrill Scott for in the first place." FOF,  149.
A. Constructive Knowledge of the Reporting Requirement Is Imputed to Taxpayers Who Sign Their Federal Tax Returns.All persons in the United States are charged with knowledge of the Statutes-at-Large. Jones [pg. 2012-6613] color> v. United States, 121 F.3d 1327 (9th Cir. 1997) (citing Bollow v. Federal Reserve Bank , 650 F.2d 1093, 1100 (9th Cir.1981)). It is well established that taxpayers are charged with the knowledge, awareness, and responsibility for their tax returns, signed under penalties of perjury, and submitted to the IRS. Magill v. Comm'r, 70 T.C. 465, 479-80 (1978), aff'd, 651 F.2d 1233 [47
AFTR 2d 81-1483] (6th Cir. 1981); Teschner v. Comm'r, T.C. Memo. 1997-498, 17 (1997); accord United States v. Overholt, 307 F.3d 1231, 1245-46 (10th Cir. 2002) (observing that in Bryan v. United States, 524 U.S. 184, 194-95 (1998), the Supreme Court distinguished cases like Cheek v. United States, 498 U.S. 192 [67 AFTR 2d 91-344] (1991) and Ratzlaf v. United States, 510 U.S. 135 (1994) from another context of willfulness on the grounds that the "highly technical statutes" involved in criminal tax prosecutions "carve out an exception to the traditional rule that ignorance of the law is no excuse and require that the defendant have knowledge of the law.") (internal quotation marks and citations omitted); see also Am. Vending Group, Inc. v. United States, 102 A.F.T.R.2d 6305, 6 (D. Md. 2008) ("Failing to read does not absolve a filer of his or his corporation's legal obligations. Of course if one does not read the instructions, one does not know of the obligation to file the informational returns."). In United States v. Williams, the only case to examine willfulness in the context of a civil FBAR penalty, the Fourth Circuit recently held that a taxpayer was willful in failing to comply with FBAR requirements when he signed a federal tax return that failed to disclose the existence of foreign accounts, "thereby declaring under penalty of perjury that he had "examined this return and accompanying schedules and statements" and that, to the best of his knowledge the return was "true, accurate, and complete."" See

United States v. Williams , Case No. 10-2230,

2012 WL 2948569 [110 AFTR 2d 2012-5298], at 4 (4th
Cir. Jul. 20, 2012). The Fourth Circuit reversed the district court's findings of fact as "clearly erroneous," on the grounds that the district court failed to consider the taxpayer's signature on his returns sufficient evidence of his knowledge of his failure to comply with the FBAR requirement. "A taxpayer who signs a tax return will not be heard to claim innocence for not having actually read the return, as he or she is charged with constructive knowledge of its contents." Id. (quoting Greer v. Comm'r , 595 F.3d 338,
347 [105 AFTR 2d 2010-977] n.4 (6th Cir. 2010)). At a minimum, "line 7a's directions to "[s]ee instructions for exceptions and filing requirements for Form TD F 90-22.1"" puts a taxpayer "on inquiry notice of the FBAR requirement." Id. As a result, the Fourth Circuit held that Williams's explicit statement that he never consulted Form TD F 90-22.1 or its instructions, never read line 7a, and "never paid any attention to any of the written words on his federal tax return" constituted a ""conscious effort to avoid learning about reporting requirements,"" and his false answers on his federal tax return "evidence conduct that was "meant to conceal or mislead sources of income or other financial information."" Id. (quoting Sturman , 951 F.2d at 1476). A taxpayer's signature on a return is sufficient proof of a taxpayer's knowledge of the instructions contained in the tax return form and in other contexts. "In general, individuals are charged with knowledge of the contents of documents they sign-that is, they have "constructive knowledge" of those contents." Consol. Edison Co. of N.Y., Inc. v. United States, Cir. 2000). In In re Crawley, 221 F.3d 364, 371 [86 AFTR 2d 2000-5495] (2d.
244 B.R. 121, 130 [85 AFTR 2d 2000-1538] (Bankr. N.D. Ill. 2000), the
debtors contended that they did not read and review the information in their tax returns, which were prepared for them by their accountant, so they could not have failed to pay their taxes willfully. Despite not reviewing the returns, the court charged the debtors with knowledge of the contents of their returns, stating: [P]eople who sign tax returns omitting income or overstating deductions often blame their accountant or tax preparer. But these arguments never go anywhere. People are free to sign legal documents without reading them, but the documents are binding whether read or not. Id. at 130 (quoting Novitsky v. Am. Consulting Engr's, L.L.C., 196 F.3d 699, 702 (7th Cir. 1999)). Many cases have cited the proposition that "[a] taxpayer's signature on a return does not in itself prove his knowledge of the contents, but knowledge may be inferred from the signature along with the surrounding facts and circumstances, and the signature is prima facie evidence that the signer knows the contents of the return." See, e.g., United States v. Mohney, 91-5938] (6th Cir 1991); accord Hayman v. Comm'r, 949 F.2d 1397, 1407 [68 AFTR 2d

992 F.2d 1256, 1262 [71 AFTR 2d 93-1763] (2d
Cir. 1993) (holding that where a taxpayer "claims to have signed the returns without reading them, [he or] she nevertheless is charged with constructive knowledge of their contents"). However, the "knowledge of
the contents" discussed therein refers to the knowl- [pg. 2012-6614] color> edge of what entries and submissions are made by the taxpayer or the taxpayer's preparer. Mohney, 949 F.2d at 1407 ("Such surrounding facts and circumstances include the defendant's knowledge of the business' revenues, his active role in the operations, his hiring of the accounting firm, and his payment of the taxes."); accord United States v. Drape, 668 F.2d 22, 26 [49 AFTR 2d 82-659] (1st Cir. 1982) ("Appellant's signature
on his return was sufficient to establish knowledge once it had been shown that the return was false." (citing United States v. Romanow, 509 F.2d 26, 27 [35 AFTR 2d 75-516] (1st Cir. 1974)). On the
other hand, knowledge of what instructions are contained within the form is directly inferable from the contents of the form itself, even if it were a blank. FOF,  132, 137. If this court were to read Mohney otherwise, that result would conflict with the well-established legal principle that citizens are charged with knowledge of the law. By the same token, in Burack v. United States, 461 F.2d 1282 [30 AFTR 2d 72-5013] (Ct. Cl. 1972),
the court held that disregard of one's duties should not "be able to defeat the statutory liability fixed upon responsible persons by pleading that he did not know what he was signing and that his action was therefore not "willful."" Id. at 1292-93. That is precisely what McBride asks this court to do - to excuse his liability and knowledge of a plainly evident duty because he failed to read what he was signing. Accord Katz v. United States, 321 F.2d 7, 10 [12 AFTR 2d 5284] (1st Cir. 1963) ("A return is not short of
wilful [sic] falsity because the taxpayer chooses to keep himself uninformed as to the full extent that it is insufficient, or as to what exact figures should have been inserted. Innocence cannot outdistance ignorance."). Inferring knowledge of the contents of a return signed by the taxpayer is consistent with the conclusion drawn by the Sixth Circuit in United States v. Sturman , which held that, "It is reasonable to assume that a person who has foreign bank accounts would read the information specified by the government in tax forms," including the reference on Schedule B to the FBAR. 951 F.2d at 1477. Moreover, the line of criminal cases dealing with whether or not a taxpayer's signature on a return demonstrates knowledge of the contents has upheld convictions where the jury was permitted to infer knowledge of the contents of the return from the signature on the return alone. See, e.g., United States v. Olbres, 61 F.3d 967, 971
[76 AFTR 2d 95-5743] (1st Cir. 1995) (in prosecution for tax fraud, "jury may permissibly infer that a taxpayer read his return and knew its contents from the bare fact that he signed it"); United States v. Romanow , 509 F.2d 26, 27 [35 AFTR 2d 75-516] (1st Cir. 1975) (jury could believe from the
uncontested signature of the defendant on return that he had read the form, despite his claim that he merely signed the return that was prepared by bookkeeper). In another case where plaintiffs alleged that a bank had a duty to inform its depositors of the FBAR requirement, the district court held that the plaintiffs could not show justifiable or reasonable reliance on any advice given (or not given) by the bank in interpreting the instructions on the tax return. See Thomas v. UBS AG, No. 11C4798, 2012 WL 2396866, 5 n.2 (N.D. Ill. Jun. 21, 2012). "The simple yes-or-no
question of Schedule B makes it inconceivable that [a taxpayer] could have misinterpreted this question." Id. (holding that it was not possible to have reasonably or justifiably relied on any negligent or fraudulent representation concerning the applicability of the FBAR requirement).
B. McBride had knowledge of his obligation to file FBAR reports for the foreign accounts, and failed to do so.Knowledge of the law, including knowledge of the FBAR requirements, is imputed to McBride. The knowledge of the law regarding the requirement to file an FBAR is sufficient to inform McBride that he had a duty to file a Form TD F 90-22.1 for any foreign account in which he had a financial interest. McBride signed his federal tax returns for both the tax year 2000 and 2001. FOF.  135, 140, 141. Accordingly, McBride is charged with having reviewed his tax return and having understood that the federal income tax return asked if at any time during the tax year, he held any financial interest in any foreign bank or financial account. FOF,  131, 136. The federal income tax returns contained a plain instruction informing individuals that they have the duty to report their interest in any foreign financial or bank accounts held during the taxable year. See Thomas, 2012 WL 2396866, at 5 n.2. McBride is therefore charged with having had knowledge of the FBAR requirement to disclose his interest in any foreign financial or bank accounts, as evidenced by his statement at the time he signed the returns, under penalty of perjury, that he read, reviewed, and signed his own federal income tax returns for the tax years 2000 and 2001, as indicated by his signature on the federal income tax returns for both 2000 and 2001. FOF,  131-141. See Williams, Case No. 10-2230, at 12. As a result, [pg. 2012-6615] color> McBride's willfulness is supported by evidence of his false statements on his tax returns for both the 2000 and the 2001 tax years, and his signature, under penalty of perjury, that those statements were complete and accurate. FOF,  131-141. More importantly, McBride actually read the marketing and promotional materials provided to him by Merrill Scott. FOF,  142. The marketing and promotional materials informed McBride of the duty imposed by federal law that U.S. taxpayers are required to report their interest in foreign bank and financial accounts. FOF,  21-23 ("As a U.S. taxpayer, the law requires you to report your financial interest in, or signature authority over, any foreign bank account, securities account, or other financial account"). As a result, McBride had actual knowledge of his duty to file an FBAR for any account in which he had a financial interest prior to filing his 2000 and 2001 tax returns. McBride even testified that "the purpose of Merrill Scott" was to avoid disclosure and reporting the existence of interests "because ... if you disclose the accounts on the form, then you pay tax on them, so it went against what [he] set up Merrill Scott for in the first place." FOF,  149. McBride's claim that he did not know he had a legal duty to file FBARs is not credible. During his interviews with the IRS, McBride admitted to misleading the IRS, lying about several pertinent factual details, withholding information, and failing to disclose documentary evidence. FOF,  155-161. McBride has not only lied to the IRS, but has also made contradictory statements in his sworn responses to
interrogatories and his testimony on the stand. Compare FOF,  26, 28 with  27. Moreover, once it was apparent the IRS was considering imposing the FBAR penalty, McBride has had every incentive to continue to conceal his awareness of the FBAR requirement. As a result, McBride's evasive course of conduct in lying to the IRS and concealing information is circumstantial evidence of McBride's willfulness. See Sturman, 951 F.2d at 1476 (holding that where a taxpayer "concealed his signature authority, his interests in various transactions, and his interest in corporations transferring cash to foreign banks" was conduct adequate to infer willfulness); see also United States v. Dashney, 117 F.3d 1197, 1203 (10th Cir. 1997) ("[I]n the structuring context, "proof of concealment tends to prove knowledge of illegality."") (quoting United States v. Marder, 48 F.3d 564, 574 (1st Cir. 1995)).

2. McBride's Conduct was Reckless.

A. Recklessness Satisfies the Civil Willfulness Requirement.
Under the wilfulness analysis in the analogous  6672 context, "A responsible person is reckless if heknew or should have known of a risk that the taxes were not being paid, had a reasonable opportunity to discover and remedy the problem, and yet failed to undertake reasonable efforts to ensure payment." Jenkins v. U.S., 101 Fed. Cl. 122, 134 [108 AFTR 2d 2011-6281] (Fed. Cl. 2011). In the same
context, willfulness has been found where "the facts and circumstances of a particular case, taken as a whole, demonstrate" that the taxpayer "knew or should have known that there was a risk [of noncompliance] and failed to take available corrective action," with the result being the violation of the law. Id. (citing Ghandour v. United States , accord Monday v. United States, 36 Fed. Cl. 53, 63 [78 AFTR 2d 96-5217] (Fed. Cl. 1996));

421 F.2d 1210 [25 AFTR 2d 70-548] (7th Cir. 1970).
In Sorenson v. United States, a case which involved a civil penalty for the willful failure to pay trust fund taxes to the United States, the taxpayer claimed he "mistakenly believed that withholding need not be made on salaries paid out of "personal" funds." 521 F.2d 325 [36 AFTR 2d 75-5659] (9th Cir. 1975).
However, the Ninth Circuit specifically rejected the argument that this subjective lack of knowledge excused the defendant from having knowledge of the duty imputed to him, stating, "He also had an accountant and an attorney available when he sought advice. If he did not understand his responsibilities it is because he did not ask those who could have informed him; and if he did not ask we are inclined to believe that was because he preferred ignorance." Id. at 329 (concluding that "he acted with a reckless disregard for obvious risks," sufficient to satisfy the willfulness requirement). An individual's actions may be deemed willful if the individual recklessly ignores the risk that conduct is illegal by failing to investigate whether the conduct is legal. Taxpayers have long been cautioned that they have a responsibility to "investigate claims when they are likely "too good to be true."" Pasternak v. Comm'r, 990 F.2d 893, 903 [71 AFTR 2d 93-1469] (6th Cir. 1993) (quoting McCrary v. Comm'r,
92 T.C. 827, 850 (1989)). "When, as here, a taxpayer is presented with what would appear to be a fabulous opportunity to avoid tax obligations, he should recognize that he proceeds at his own peril." Neonatology Associates, P.A. v. Comm'r, 2002). [pg. 2012-6616] color> 299 F.3d 221, 234 [90 AFTR 2d 2002-5442] (3rd Cir.

B. Willful Blindness Satisfies the Civil Willfulness Requirement.
The same logic applies to those who deliberately avoid learning of their legal duty or the facts that would give rise to their wrongdoing. For an individual to have acted "wilfully," an individual need not have been subjectively aware of the FBAR reporting requirement or else an individual would be able to defeat liability by deliberately avoiding learning of his or her legal duties. "To allow the most clever, inventive, and sophisticated wrongdoers to hide behind a constant and conscious purpose of avoiding knowledge of criminal misconduct would be an injustice in its own right." United States v. Jinwright, 683 F.3d 471,478 [109 AFTR 2d 2012-2729] (4th Cir. 2012). In order to demonstrate willful blindness, "a defendant must subjectively believe that there is a high probability that a fact exists and the defendant must take deliberate actions to avoid learning of that fact." Global-Tech Appliances, 131 S. Ct. at 2070-2071.
C. McBride's Conduct Was Reckless and Willfully Blind as to the Obvious Risk of Failing to Comply With the FBAR Requirements.McBride was either in reckless disregard of a known or obvious risk or willfully blind to the possibility of the failure to make the proper disclosures to the IRS as a result of his involvement in the Master Financial Plan.

i. Known or obvious risk.
Because McBride acted in reckless disregard of the known or obvious risks created by his involvement with Merrill Scott actual, subjective knowledge is not required for him to have willfully failed to comply with the FBAR requirements. See Sorenson , 521 F.2d at 330. As described above, McBride had notice of the potential risks of failing to report one's interest in foreign bank accounts as a result of the correspondence between Taylor and himself, as well as the article attached by Taylor. FOF,  40-42. By the time McBride filed his income tax return for the tax year 2000, McBride was concerned about Merrill Scott, and it was, or should have been, obvious to McBride that Merrill Scott was employing illegal strategies. FOF,  145; see FOF,  13; see also SEC v. Merrill Scott & Associates, Ltd. et al., Complaint for Temporary Restraining Order, Preliminary and Permanent Injunctions and Legal and Other Equitable Relief (Case No. 2:02-cv-0039, January 15, 2002). The risk of failing to comply with all applicable reporting requirements with respect to assets hiddenthrough the Master Financial Plan was also obvious. McBride understood that he was engaging Merrill Scott in order to take advantage of a scheme to avoid or defer taxes using means that initially appeared to him to be tax evasion. FOF,  17, 19, 20. McBride was aware that the strategies used by Merrill Scott involved using nominee directors and IBCs that would disguise the true ownership of his assets in the Master Financial Plan. FOF,  64, 66, 69, 70, 74. When Merrill Scott explained the Master Financial Plan, McBride's initial reaction was to say, "This is tax evasion," demonstrating that the risk of potential noncompliance was obvious. FOF,  17. McBride even testified that "the purpose of Merrill Scott" was to avoid disclosure and reporting the existence of his financial interests "because ... if you disclose the accounts on the form, then you pay tax on them, so it went against what [he] set up Merrill Scott for in the first place." FOF,  149. And yet, McBride did not attempt to obtain a legal opinion that would identify whether or not the scheme had any consequences with respect to his filing obligations. FOF,  30, 31, 34. The risk of failing to comply with the FBAR requirements was therefore known to McBride and obvious. In addition, because the federal tax returns contain a plain instruction regarding the disclosure of interests in foreign financial or bank accounts, the risk of failing to disclose an interest in such a foreign account is obvious. The risk of failing to disclose a financial interest in a foreign account is an obvious risk, given that the question on line 7a of Schedule B is available to anyone who looks at a blank Form 1040 individual income tax return. See Williams, 2012 WL 2948569 [110 AFTR 2d 2012-5298], at 4. Moreover, the
question is simple and appraises anyone who reads it of an obvious risk of failure to disclose one's interest in foreign financial accounts: "The simple yes-or-no question of Schedule B makes it inconceivable that [a taxpayer] could have misinterpreted this question." See Thomas, 2012 WL 2396866, at 5 n.2. As a result, the risk of failing to comply with the FBAR requirements is an obvious risk. Therefore, even if McBride did not have actual, subjective knowledge of the FBAR requirements when he signed and filed his federal income tax returns for the tax years 2000 and 2001, the risk of failing to comply with the FBAR requirements was known or obvious.

ii. Reckless disregard.
In this case, McBride deliberately engineered a financial scheme, with the help of Merrill Scott, that he believed allowed him to remain [pg. 2012-6617] color> unaware of his filing duties. His stated purpose of entering the Master Financial Plan was to make it appear that, for tax purposes, he did not have a financial interest in the foreign accounts that could be subject to any reporting requirements, whether reporting income or FBAR. FOF,  149. McBride was aware of the potential risks, which include criminal liability, of engaging in activities resembling the strategies taken pursuant to the Master Financial Plan: placing assets in foreign bank accounts without reporting income or the existence of those accounts. FOF,  40-42. However, McBride did not care about the potential legal ramifications of the Master Financial Plan; he was "gung ho" aboutthe plan. FOF,  32. He did not attempt to obtain an outside legal opinion to assess the legality of Merrill Scott's strategies. FOF,  30, 144. He now claims he did not even attempt to read the legal opinion provided to him. FOF,  143. He did not discuss the legality or consequences of the Master Financial Plan with Stayner, his accountant at the time. FOF,  31. He did not obtain any kind of feedback from his partner's accountant before cutting two of the three checks paid to Merrill Scott in consideration of the Master Financial Plan. FOF,  34, 37, 38. Moreover, McBride was already suspicious of whether or not Merrill Scott was a legitimate business before he signed or filed his federal income taxes for the tax years 2000 or 2001. FOF,  116-118, 145. However, he did not seek a legal opinion regarding the validity of the Master Financial Plan, or his reporting obligations under it at that time either.

iii. Tax year 2000.
McBride's failure to disclose all of the pertinent and relevant information that must be disclosed constitutes evidence of willfulness. See, e.g., Korecky v. Comm'r, 781 F.2d 1566 [57 AFTR 2d86-839] (11th Cir. 1986) (holding that a taxpayer who failed to disclose all relevant financial statements and affairs to his accountant cannot rely on advice from that accountant as a defense to fraud, which includes a requirement of showing willfulness). By virtue of his deliberately engineered belief that he did not have a financial interest in the foreign accounts, McBride did not disclose the existence of those accounts to Stayner, his accountant who prepared his income tax returns for the tax year 2000. FOF,  146-149. McBride was the only source of information regarding his financial affairs from which Stayner based the preparation of his returns, but McBride did not include any of the information regarding the Master Financial Plan or his involvement with Merrill Scott to Stayner. FOF,  145-150. McBride's decision to not disclose his involvement with Merrill Scott to Stayner was deliberate and knowing. FOF,  149. The fact that McBride did not discuss these significant financial strategies, involving millions of dollars, with his accountant for the tax year 2000 is significant evidence of willfulness or at least recklessness and willful blindness. See Drape , 668 F.2d at 25 (considering it "significant" in determining whether the taxpayer had acted willfully that the taxpayer never discussed his participation in a tax shelter with his accountant for the previous year). Moreover, the fact that Stayner prepared McBride's return does not negate willfulness on McBride's part in failing to furnish Stayner with information concerning all of the relevant facts of his financial affairs. See United States v. Samara, 643 F.2d 701, 703 [47 AFTR 2d 81-955] (10th Cir. 1981) ("Defendant's reliance on
the advice of his lawyer and accountant does not negate willfulness unless defendant made a complete disclosure of all pertinent facts.") (citing United States v. Jett, (6th Cir. 1965)) As such, McBride's failure to disclose all relevant information to Stayner is evidence of his willfulness, or 352 F.2d 179, 182 [16 AFTR 2d 5829]
at least his reckless disregard, of the potential consequences of failing to comply with the FBAR requirements. See Korecky, 781 F.2d at 1569. McBride subjectively believed that there was a high probability that a fact exists - namely, that there were reporting obligations that might be shirked by engaging in Merrill Scott and the Master Financial Plan. McBride further took steps to avoid learning of this fact by failing to disclose his participation in Merrill Scott to his accountant Stayner. As a result, McBride was willfully blind to the possibility that he had failed to comply with the FBAR requirements. In addition, McBride's failure to seek a legal opinion concerning his reporting requirements was in reckless disregard of the known or obvious risk of failure to disclose his interest in a foreign account. Therefore, McBride signed his returns with either full knowledge or reckless disregard of the high probability that they did not include all pertinent and required information. Even if McBride did not already know of his legal duty to file an FBAR with respect to the foreign accounts, he did act deliberately in engineering a scheme that he believed would not require learning of this duty by reporting his financial affairs related to the Master Financial Plan. McBride's belief, that the purpose of entering into the arrangement with Merrill Scott [pg. 2012-6618] color> was to "avoid reporting" the income one received, demonstrates that he had a sufficiently willful mental state as to the reporting of either income or his financial interests in overseas accounts. At the very least, McBride must have been reckless as to the consequences of failing to report or disclose income sources, and therefore reckless as to whether or not his failure to report income would also result in a failure to comply with the FBAR requirements. Furthermore, even if McBride were not charged with knowledge of the contents of a tax return by virtue of having signed it, the fact that McBride signed a federal income tax return without having an understanding as to its contents, while simultaneously engaging in transactions with foreign entities designed to avoid or defer tax, constitutes evidence of either willful blindness or recklessness.

iv. Tax Year 2001.
Though McBride asserted repeatedly that he relied on representations by Merrill Scott and its affiliated attorneys that the Master Financial Plan was legal, that reliance cannot negate willfulness. "Taxpayers may not rely on someone with an inherent conflict of interest, or someone with no knowledge concerning that matter upon which the advice is given." Chamberlain v. Comm'r, 66 F.3d 729, 732 [76 AFTR 2d95-6743] (5th Cir. 1995) (citations omitted)). McBride accepted responsibility for completing his own federal income tax returns, despite offers by Merrill Scott to prepare them for him. FOF,  35, 36. In 2001, McBride claims to have relied on Taylor to determine whether or not he was subject to any reporting requirements for his interest in the foreign accounts. However, McBride did not call Taylor as a witness, so the court was presented only with conflicting evidence as to Taylor's out of court statements. In a declaration signed by Taylor on March 3, 2010, Taylor stated that McBride "never informed [him] that [McBride] had any foreign bank accounts." Plaintiff's Ex. 8 at  6. There was no testimony that Taylor told
McBride not to report his interests in the foreign bank accounts. Even if Taylor was fully aware of the Merrill Scott scheme, yet failed to properly advise McBride to report his interests in the foreign accounts, this would not excuse McBride. The taxpayer, not the preparer, has the ultimate responsibility to file his or her return and pay the tax due. Kooyers v. Comm'r, T.C. Memo. 2004-281 [TC Memo 2004-281]
(2004). This duty cannot generally be avoided by relying on an agent. Estate of Clause v. Comm'r, 122 T.C. 115, 123-24 (2004); Am. Props, Inc. v. Comm'r, 28 T.C. 1100, (1957), aff'd, 262 F.2d
150 [2 AFTR 2d 6292] (9th Cir. 1958). McBride knew, or at least made himself willfully blind, about the need to report his interests in the foreign accounts when he signed his 2000 return. That Mr. Taylor may have further facilitated McBride's willful blindness a year later by failing to dispense proper advice does not render McBride's failure to report his interest in foreign accounts any less willful. Moreover, even if the decision not to disclose McBride's interest in the foreign accounts was based on McBride's belief that he did not hold sufficient interest in those accounts to warrant disclosure, that failure to disclose those interests would constitute willfulness. Lefcourt, 125 F.3d at 83 ("Once it is determined, as it was here, that the failure to disclose ... information was done purposefully, rather than inadvertently, it is irrelevant that the filer may have believed he was legally justified in withholding such information. The only question that remains is whether the law required its disclosure."). Because McBride signed his tax returns, he is charged with knowledge of the duty to comply with the FBAR requirements. United States v. Williams, Case No. 10-2230, 12. Whether McBride believed Taylor had determined that a disclosure was not required is irrelevant in light of Lefcourt, which states that the only question is whether the decision not to disclose was voluntary, as opposed to accidental. The government does not dispute that McBride's failure to comply with FBAR was the result of his belief that he did not have a reportable financial interest in the foreign accounts. However, because it is irrelevant that McBride "may have believed he was legally justified in withholding such information[,] [t]he only question that remains is whether the law required its disclosure." Lefcourt, 125 F.3d at 83. Here, the FBAR requirements did require that McBride disclose his interests in the foreign accounts during both the 2000 and the 2001 tax years. As a result, McBride's failure to do so was willful.

g. The amounts of the assessed FBAR penalties are proper.
As it existed prior to an amendment that took effect in 2004, Section 5321(a)(5)(B)(ii) authorizedpenalties of "(I) an amount (not to exceed $100,000) equal to the balance in the account at the time of the violation; or (II) $25,000." The penalties at issue were assessed against McBride in the amount of $200,000 - $100,000 for 2000, and $100,000 for 2001. See FOF  163, 164. These penalties were justified under Section 5321(a)(5)(B)(ii)(I) because the foreign bank accounts each had balances of
[pg. 2012-6619] color> at least $10,000 in 2000 and 2001 as demonstrated by statements issued for those accounts. FOF,  57-60, 109, 110, 113, 114. Accordingly, the amounts of the penalties were proper. In addition to the amounts assessed, the United States is entitled to interest and penalties
pursuant to 31 U.S.C
 3717.

CONCLUSION AND ORDER
The United States has established, by a preponderance of the evidence, each of the requirements of 31 U.S.C.  5321 with respect to the assessment against McBride for the tax years 2000 and 2001. IT IS THEREFORE ORDERED that judgment is ENTERED in favor of the Plaintiff United States of America and against Defendant Jon McBride in the amount of $200,000, plus interest and penalties in the amount of $74,621.92 pursuant to 31 U.S.C.  3717. DATED this 8th day of November, 2012. BY THE COURT: David Nuffer United States District Judge 1 Proposed Findings of Fact and Conclusions of Law [submitted by United States of America], docket no. 101, filed July 23, 2012; Defendant Jon McBride's Proposed Findings of Fact and Conclusions of Law, docket no. 104, filed August 22, 2012. 2 The Secretary implemented the regulatory requirements with a two-step reporting process. Form 1040, Schedule B, Part III instructs taxpayers to indicate an interest in a financial account in a foreign county by checking "Yes" or "No" in the appropriate box. See Uncontroverted Fact No. 8. Form 1040 further refers taxpayers to Form TD F 90-22.1 which provides specific instructions for reporting a financial interest in or authority over bank accounts, securities accounts, or other financial accounts in a foreign country. See Uncontroverted Fact No. 9. 3 31 C.F.R.  1010.350(e)(2)-(3) (2011) essentially adopts the definitions of "financial interest" used in Form TD F 90-22.1 and indicates that "financial interest" is intended to reach a situation where entities are used to disguise the taxpayer's interest in foreign accounts.
 2013 Thomson Reuters/RIA. All rights reserved.
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UNITED STATES OF AMERICA, PLAINTIFF v. James A. SIMON, DEFENDANT.Case Information:[pg. 2010-6739] Code Sec(s): Court Name: Docket No.: Date Decided: Tax Year(s): Disposition: Cites: U.S. District Court, Northern Dist. of Indiana, Case Number 3:10cr56RM, 10/08/2010. Years 2003, 2004, 2005, 2006, 2007. Decision against Taxpayer in part. .
HEADNOTE1. Tax crimes-filing false returns-evidence-motion to suppress. Taxpayer's pre-trial motions to suppress evidence obtained pursuant to warrant search of his home in connection with tax crimes investigation and for evidentiary hearing were largely denied. Argument that IRS agent's affidavit contained false statements was rejected where taxpayer failed to establish that statements were in fact false and where, in any event, other facts supported probable cause finding; search warrant adequately identified items to be seized and limited such by either timeframe or subject matter; and claim that search was unreasonable because IRS agents contravened IRM procedures by searching his home before exhausting less intrusive methods was rejected. Also, taxpayer's motion for leave to file retired IRS
agent's affidavit in support of motion to suppress was denied as untimely and otherwise unnecessary to resolve suppression issue. But, district court deferred ruling on motion to extent seeking to suppress evidence on basis of execution of warrant and retention of items seized. Reference(s):  73,447.504(35) ; 73,446.509(30) 2. Tax crimes-filing false returns; unreported income-bill of particulars-indictments-jury transcripts. Taxpayer's pre-trial motions for bill of particulars and to dismiss indictment charging him with filing false returns, failing to file Reports of Foreign Bank and Financial Accounts and various other crimes were denied: bill of particulars was unnecessary where indictment was amply detailed and provided taxpayer with adequate information to prepare his defense; and dismissal of indictment in its entirety, based on allegations that prosecutor provided grand jury with inaccurate information and/or excused grand juror without court approval, wasn't appropriate. Taxpayer failed to prove that any of prosecutor's statements were actually false. Also, even if dismissal of juror constituted misconduct, such didn't affect taxpayer's substantial rights where sufficient number of jurors voted to indict. Taxpayer's motion for disclosure of grand jury transcripts was denied as moot. Reference(s):  73,446.506(15) ; 73,446.503(27) 3. Tax crimes-filing false returns; unreported income-basis of indictment-reporting interests in foreign accounts-extensions; retroactivity. Taxpayer was denied pre-trial motion to dismiss from multi-count indictment charges stemming from his failure to file Reports of Foreign Bank and Financial Accounts ( FBARs): argument that he filed all required FBARs before indictment and within deadline that was retroactively extended by reg amendment, and thus that his initial filing deficiencies couldn't serve as basis for criminal liability, was meritless in that taxpayer couldn't use later reg amendment to excuse any criminal liability attaching before amendment. But, there was material fact question as to whether he even had financial interest in stated accounts. Reference(s):  73,446.503(17)
OPINIONUNITED STATES DISTRICT COURT NORTHERN DISTRICT OF INDIANA SOUTH BEND DIVISION,

OPINION AND ORDER
Judge: Robert L. Miller, Jr., Judge United States District Court James Simon is under indictment on four counts of filing false income tax returns, 26 U.S.C. 7206(1), four counts of failure to file reports of foreign bank and financial accounts, 31 U.S.C.  5314 & 5322, eleven counts of mail fraud involving private financial aid, 18 U.S.C.  1341, and four counts of
fraud involving federal financial aid, 20 U.S.C.  1097. The charges revolve around the government's allegation that Mr. Simon and his wife received what were purported to be loans from organizations with which he was affiliated, and treated that money as personal income that he did not report on his personal income tax returns for the calendar years 2003 to 2006, and concerning which he filed no reports of foreign bank and financial accounts for the calendar years 2004-2007, and that he didn't include in applications for need-based financial aid from two private schools for his children. Mr. Simon has pleaded not guilty to each of the charges. On September 28, the court heard argument on five motions by Mr. Simon: a motion for disclosure of grand jury transcripts, which is now moot; a motion to suppress and for a Franks evidentiary hearing; a motion for a bill of particulars; a motion to dismiss the indictment based on tainted grand jury proceedings. Some of the motions are based on multiple grounds. For the reasons set forth in this opinion, the court denies each of the motions, except for the motion to suppress based on the manner of the search warrant's execution and the delay in returning seized material. The court also grants the government's motion to exclude expert testimony concerning the reasonableness of the application for the warrant based on Internal Revenue Service policies.
IThe court begins with the motion to suppress. On November 2, 2007, Internal Revenue Service Special Agent Paul Muschell submitted a search warrant affidavit to United States District Judge Theresa Springmann, who authorized the search of the Simon residence. On either November 4 or November 6 (the parties' submission disagree about the date the warrant was executed, but the date isn't pertinent to the issues now before the court), thirteen agents conducted a search of the Simon residence from around 7:30 a.m. to around 5:00 p.m. Denise Simon, Mr. Simon's wife, was present when the agents arrived. She called her husband and asked that her attorney be allowed to attend the search. Her attorney, Robert Nicholson, arrived about an hour later. The agents seized computers, computer-related devices, and financial documents; some computer-related items were imaged at the Simon home and left there. A few days after the warrant was executed, Mrs. Simon died at her own hand. Mr. Simon argues that all evidence obtained as a result of the search of his home and seizure of financial records, computers and other documents, and all derivative evidence should be suppressed because it was obtained in violation of his Fourth Amendment rights. Mr. Simon's motion to suppress is one of the motions based on a variety of arguments. Mr. Simon says:     Special Agent Muschell's affidavit contained false and misleading statements of fact and omitted facts that were material to the probable cause finding; The affidavit didn't establish probable cause for the offenses listed; the search warrant lacked sufficient specificity, and resulted in a "general search" of the Simon residence, in violation of the 4th Amendment; the warrant was unreasonable because it authorized intrusion into the defendant's residence
and was issued contrary to guidelines contained in the Internal Revenue Service manual for search and seizure; and  the warrant was executed in an unreasonable manner (agents exceeded scope of the warrant and seized unauthorized items). The government agrees that an evidentiary hearing is needed with respect to the reasonableness of the warrant's execution. Mr. Simon seeks an evidentiary hearing concerning the statements and omissions in the affidavit and also seeks to present evidence concerning the IRS manual for search and seizure.
A[1] A court evaluating probable cause asks if there was a fair probability, given the totality of the circumstances, that evidence of a crime would be found in the place to be searched. United States v. Orozco, 576 F.3d 745, 748 (7th Cir. 2009); see also United States v. Walker, 237 F.3d 845, 850 (7th Cir. 2001) ("a practical, common-sense decision"). The supporting affidavit must set forth enough facts to lead a reasonably prudent person to believe that the requested search will find evidence of a crime. United States v. Romo, 914 F.2d 889, 898 (7th Cir. 1990). The affidavit is reviewed in a common sense manner, not hypertechnically. United States v. Walker, 237 F.3d at 850. [pg. 2010-6741] color> "The Fourth Amendment requires an evidentiary hearing on the veracity of a warrant affidavit, and ultimately on the constitutionality of the search, when a defendant requests such a hearing and "makes a substantial preliminary showing that a false statement knowingly and intentionally, or with reckless disregard for the truth, was included by the affiant in the warrant affidavit, and [ ] the allegedly false statement is necessary to the finding of probable cause."" United States v. Harris, 464 F.3d 733, 738 (7th Cir. 2006) (quoting Franks v. Delaware, 438 U.S. 154, 155-56 (1978)). "A defendant may also challenge an affidavit by showing that the affiant intentionally or recklessly omitted material information." Id.; see also Shell v. United States, 448 F.3d 951, 958 (7th Cir. 2006); United States v. Williams, 737 F.2d 594, 604 (7th Cir. 1984). "[T]o make a substantial preliminary showing, the defendant must identify specific portions of the warrant affidavit as intentional or reckless misrepresentations, and the defendant should submit sworn statements of witnesses to substantiate the claim of falsity." Id.; see also Franks v. Delaware, 438 U.S. at 171. A court then considers the affidavit, eliminating any false statements and incorporating omitted material facts, and determines whether probable cause existed. United States v. Harris, 464 F.3d at 738.
1Discussion of Mr. Simon's attacks on the affidavits requires the court to recite an unfortunate degree of detail. Some of what Special Agent Muschell related in the affidavit related to what he has learned about tax offenders and their ways during his years as an IRS agent and as an accountant before that. He explained that tax offenders often use offshore entities, offshore trusts, foreign shell corporations, and
foreign bank accounts, that sham loan transactions (those in which the borrower isn't really obligated to repay the loan) often are used to hide income, that tax offenders often use "tax haven" countries that are deemed "tax havens" because of their bank secrecy laws, like Cyprus, Gibraltar, and the Cook Islands, and that tax offenders often add layers to the scheme to try to make it harder to trace funds. Agent Muschell then explained computer terminology and how tax offenders are known to have used computers, and added that it can take weeks to find financial information in computers. The affidavit then turned to James and Denise Simon, who were affiliated with several domestic entities, foreign trusts, foreign shell entities, and offshore bank accounts, some of which were established in countries earlier identified as "tax havens". The affidavit reported that the Simons sent funds to offshore countries, then transferred the funds back into domestic bank accounts, with funds eventually winding up in Denise Simon's checking account. The affidavit also reported that the Simons received mail at an address in Huntertown, Indiana, and transferred mail to their residential address. The affidavit says Mr. Simon transferred personal assets to the Simon Family Trust, located in the Cook Islands for the benefit of his family. The trustees were an attorney named Doug Miller and a Cook Islands firm. The family trust contained a 99 percent interest in JAS Partners, and contained about $4 million in 2000. Although required to file tax returns, the family trust hadn't done so from 2004 through 2006, during which years the Simons prepared their own personal and business tax returns. Special Agent Muschell's affidavit said Mr. Simon was president of William R. Simon Farms, Inc., which he and his family inherited when his mother died. That corporation owned two properties in Huntertown, Indiana; the Simons received mail at one of the properties and Mrs. Simon was seen obtaining an envelope from that property. Mr. Simon signed the corporation's tax returns of the Farm in 2000, 2001, and 2004, but the corporation didn't file a return for 2002, 2003, 2005, and 2006. According to the affidavit, Mr. and Mrs. Simon received farm subsidy income from the corporation in those years. The affidavit reported that Mr. Simon is the managing director and Denise Simon is an authorized representative of JS Elekta Leasing, an international telecommunications corporation based in Cyprus. Mr. and Mrs. Simon opened, and were the only authorized signers on, a bank account for J.S. Elekta Leasing Limited. Agent Muschell said Mr. Simon had received funds from investors on behalf of JS Elekta Leasing's behalf since 2002, and that JS Elekta Leasing had never filed a tax return. The affidavit said the Simons had formed JAS Partners in 1981 in Colorado through attorney David Lockwood, who specializes in "achieving estate tax minimization and probate avoidance." Mr. Simon was quoted as saying JAS Partners was a "vehicle that engages in financial transactions: loans, money, et cetera, for the purpose of economic gain." JAS Partners reported little revenue, but significant business expenses and net losses from 2000 to 2005. The partnership's losses flowed through to the Simons' tax returns, so they reported adjusted gross incomes of #$37,364 in 2003, $5,130 in 2004, #$269,922 in 2005, and #$47,119 in 2006. Because of (and only be- cause of) the partnerships' losses, the affidavit reported, Mr. and Mrs. Simon received earned income tax credits in 2003-04 and 2006, to which they would not have been entitled had they correctly reported their income. Special Agent Muschell's affidavit says Mrs. Simon's checking account received more than $500,000 in 2006 that came from companies
affiliated with Mr. Simon. Some of these wire transactions referenced payment for "services," but those payments weren't reported as income. The affidavit reported that Mr. Simon is the president and self-described managing director for Elekta Limited, which is based in Gibraltar and hasn't filed any tax return with the IRS. Mr. and Mrs. Simon opened, and were (along with Mr. Simon's sister) authorized signers on, an Elekta Limited bank account in 1997. In 2006, Mr. Simon transferred $2,700 from the Elekta Limited account to a Gibraltar company that specializes, inter alia, in "international tax and asset protection planning." Mr. Simon, the affidavit continued, also was chief executive officer of Intellecom, the parent company of which is Ichua Limited, located in Cyprus. The affidavit reports that Mr. Simon, acting on Ichua Limited's behalf, had wired $417,000 in 2006 and 2007 to accounts the Simons controlled, and that most of that money went into Mrs. Simon's checking account. The Simons didn't disclose on their 2003 to 2005 tax returns that they had any interest in a foreign financial account, and from 2003 to 2006, didn't file Reports of Foreign Bank and Financial Accounts (" FBARs") disclosing their interest in foreign financial accounts. Ichua Limited wired more than $270,000 to JS Elekta Leasing Limited in 2006 (referencing "services") and more than $370,000 to Elekta Limited which, in turn, wired more than $370,000 to JAS Partners, which transferred more than $350,000 to the personal bank account of Mrs. Simon, who also got more than $190,000 from Elekta Limited. Mrs. Simon, the affidavit says, spent between $34,000 and $120,000 per month in 2006, but the Simons reported total income of #$40,499. Based on this affidavit, Judge Springmann found probable cause to issue a search warrant to look for financial records and other evidence of tax offenses in the Simon residence.
2The court agrees with the government and Judge Springmann that Special Agent Muschell's affidavit established probable cause for the requested search. The affidavit set forth enough facts to lead a reasonable person to believe that the search of the residence would produce evidence that Mr. and Mrs. Simon had filed tax returns that were false because they omitted taxable income, and that Mr. and Mrs. Simon were required to file " FBARs" that they hadn't filed. Most of Mr. Simon's arguments to the contrary intertwine with his separate argument for a Franks hearing, making it difficult to isolate his arguments about the insufficiency of the affidavit as written. Essentially, Mr. Simon contends that the affidavit's factual allegations don't establish each element of tax evasion. This was not an affidavit for an arrest warrant, though. It sought a warrant to search the Simon residence for evidence of tax evasion and failure to comply with reporting requirements concerning foreign bank accounts. Setting aside for the moment the facts that Mr. Simon contends were missing or were false, Special Agent Muschell's affidavit contains more than enough facts to support a finding of probable cause for the requested search.
3Mr. Simon contends that Special Agent Muschell's affidavit contained false and misleading statements of fact and omitted material facts. He seeks an evidentiary hearing pursuant to Franks v. Delaware, 438 U.S. 154 (1978), to pursue that inquiry. As already noted, Mr. Simon must make a substantial preliminary showing that Special Agent Muschell made one or more false statements knowingly, intentionally, or with reckless disregard for the truth, and that the false statement was necessary to the finding of probable cause. United States v. Harris, 464 F.3d at 738. Mr. Simon says two of the statements in the affidavit were false: Cyprus has a tax treaty with the United States and doesn't have bank secrecy laws, so it isn't a "tax haven" as Special Agent Muschell defined the term; and the Simon Family Trust, described as being located in the Cook Islands, actually is a domestic trust. Mr. Simon says the affidavit omitted the following facts: that Mr. Simon lived overseas and has business operations in foreign countries; that neither Mr. nor Mrs. Simon had any criminal history; that Mr. and Mrs. Simon had been audited in the past, and had cooperated with the IRS and resolved the audits successfully; that the Simon Family Trust's assets were held in domestic financial institutions, not in the Cook Islands; that a person could have legitimate reasons for using offshore bank accounts; that the Simon Family Trust's trustee's address was in the United States, and the Trust was involved in litigation in the United States, so it had sub- [pg. 2010-6743] color> mitted to the jurisdiction of an American court; that the Family Trust's trustee, rather than Mr. and Mrs. Simon, was required to file tax returns for the trust; that the Simons' personal tax returns included income generated by the Family Trust; that the farm subsidies to William R. Simon Farms, Inc., in 2000, 2001, and 2004, were less than $5,000, and that the farm historically had shown losses on its tax returns; that J.S. Elekta Leasing, Ltd. and Elekta Limited might not be required to file tax returns; that taxable income is different than revenues and JAS Partners might have received nontaxable sources of income, such as loans; and that while Elkta, Ltd. received payments from services from Ichua, Ltd., Mrs. Simon and JAS Partners didn't receive payments for "services."
4The omissions of which Mr. Simon complains relate to matters that might, if included, make the inculpatory facts look less suspicious. For example, the Simons' use of offshore accounts seems less sinister if the reader also learns that there can be innocent reasons for using offshore accounts. But the Fourth Amendment doesn't require that an applicant for a search warrant include all facts that could support an innocent explanation for the apparently less innocent facts recited in the affidavit. United States v. Rambis, 686 F.2d 620, 623 (7th Cir 1982) (affidavit "need only allege specific facts establishing a reasonable probability that the items sought are likely to be at the location designated; [it] need not also
negate every argument that can be asserted against that probability."); see also United States v. Carmel, 548 F.3d 571, 577 (7th Cir. 2008) (affidavit described illegal use for object but omitted reference to a legal use for the same object; Franks hearing properly denied); United States v. Fama, 758 F.2d 834, 838 (2d Cir. 1985)("The fact that an innocent explanation may be consistent with the facts alleged...does not negate probable cause."). Nothing in Mr. Simon's submission suggests that the omitted facts go so far past the "innocent explanations" that needn't be included that Special Agent Muschell could be said to have omitted the specified facts "knowingly or intentionally, or with reckless disregard for the truth ...." Franks v. Delaware, 438 U.S. at 155-156. That leaves the two statements that Mr. Simon says were false: that Cyprus is a "tax haven," and that the Simon Family Trust is located in the Cook Islands. First, the record contains precious little to support a finding that either statement is wrong. See United States v. Souffront, 338 F.3d 809, 823 (7th Cir. 2003) ("The presumption of validity [of the affidavit] cannot be overcome by defendant's self-interested inferences and conclusory statements."); see also Shell v. United States, 448 F.3d 951, 958 (7th Cir. 2006) (denying Franks hearing where defendant offered no support for the contention that the agent intentionally omitted information). The more important point is that even if those statements are disregarded, the affidavit contains more than enough factual information to lead a reasonable person to believe evidence of the specified criminal activities would be found at the Simon residence. The alleged omissions aren't material to the probable cause finding. See United States v. Klump, 536 F.3d 113, 120 (2d Cir. 2008) (omission not material where innocent explanation doesn't negate probable cause); United States v. Harris, 464 F.3d at 738 (innocent explanation didn't materially detract from the totality of probable cause found in the affidavit); United States v. Maro, 272 F.3d 817,821 (7th Cir. 2001) (unimportant allegation, even if viewed as intentionally misleading, doesn't trigger need for a Franks hearing).
5Special Agent Muschell's affidavit supported a finding of probable cause to search the Simon residence, and Mr. Simon hasn't made a showing sufficient to support his request for a Franks hearing. To the extent the motion to suppress is based on those arguments, it must be denied.
BMr. Simon contends that the search warrant was overly broad and had insufficient specificity. The warrant had two attachments. The first attachment described and depicted the Simon residence. The second (Attachment B) set forth the items to be seized: (1) business records and correspondence related to Intellcom, Ichua Limited, Elekta Limited, JS Elekta Leasing, JAS Partners, Ltd., Fort Wayne Telstat, and Klondike Data Services from 2000 through 2006; (2) state and federal tax returns, and related forms and
schedules, from 2000 through 2007; (3) documents related to domestic and foreign travel; (4) financial records showing the obtaining and concealing of assets and the expenditure of money; (5) photographs of real or personal property; and (6) indicia of occupancy. Attachment B authorized the agents to seize computers and electronically stored information, making every effort to image the information on site, but allowing seizure for enough time for off-site access and copying. Mr. Simon contends that Attachment B's descriptions of items to be seized didn't satisfy the Fourth Amendment's particularity requirement. The description "all business records" didn't limit the seizure authority to evidence of violations of the statutes in the application, giving the agents unfettered discretion rather than providing specific guidance. See, e.g., United States v. Cardwell, 680 F.2d 75 [50 AFTR
2d 82-5512] (9th Cir. 1982), citing Marron v. United States, 275 U. S.192, 196 (1927); Alioto v. United States, 216 F.Supp. 48 [12 AFTR 2d 5204] (E.D. Wis. 1963) (warrant was overbroad when only
limitation on seizure of business records was that they be instrumentalities or evidence of violation of general conspiracy and tax evasion statutes). With respect to tax returns and financial documents, the warrant wasn't limited to any person or entity. The same was true with respect to records of foreign or domestic travel and photos, which weren't even limited to a particular time period. As a result, Mr. Simon argues, agents seized documents beyond those authorized by the warrant, such as records of financial aid from the schools his children attended. A warrant satisfies the particularity requirement if the warrant tells a reasonable executing officer what items are to be seized. United States v. Hall, 142 F.3d 988, 996 (7th Cir. 1998). The particularity needed in one case might be impossible in another, so the courts recognize that the requisite specificity varies from case to case, depending on the complexity of the suspected criminal activity. See Russell v. Harms, 397 F.3d 458, 464 (7th Cir. 2005); United States v. Vitek Supply Co., 144 F.3d 476, 481 (7th Cir. 1998); Wag-Aero, Inc. v. United States, 837 F. Supp. 1479, 1496 (E.D. Wis. 1993). The description in the warrant must be as particular as the circumstances reasonably permit, United States v. Bentley, 825 F.2d 1104, 1110 (7th Cir. 1987), allow so that an executing officer can identify the things to be seized with reasonable certainty. United States v. Jones, 54 F.3d 1285, 1290 (7th Cir. 1995). Generic language is allowed if detailed particularity is impossible and the language used particularizes what is to be seized. United States v. Hall, 142 F.3d at 996. This warrant listed the Simons' business affiliations and limited the records search concerning those businesses to a particular time frame. It specified tax documents within a particular time frame. The other categories of items are limited by subject matter rather than by time frame. Greater specificity would be needed for a search of an accountant's office, but this warrant related to a residence. Seizure of the financial aid documents neither exceeded the warrant's scope nor demonstrated an impermissible lack of particularity. The financial aid applications contained information from the Simons about taxable income, expenses, and loans, and included copies of tax returns. The warrant specified evidence of the obtaining and concealment of assets by Mr. and Mrs. Simon, and the financial aid documents appear to fall within that category of items.
CMr. Simon argues that the execution of the search warrant was unreasonable, among other reasons because the agents departed from the IRS' administrative guidelines on search warrants. Mr. Simon's argument, though, addresses the decision to obtain a warrant and the adequacy of Special Agent Muschell's affidavit, rather than the execution of the search itself. Mr. Simon notes, for example, that section 9.4.9.2 of the Internal Revenue Manual says "CID will employ the least intrusive means necessary to acquire evidence in tax and tax-related Title 18 investigations," and that search warrants are to be used when crucial evidence "cannot be obtained by any other means." Special Agent Muschell used the search warrant rather than using IRS summonses and/or grand jury subpoenas, or simple requests. Sections 9.4.9.2 and 9.4.9.3.1.2 of the IRS manual say that an affidavit for a warrant must show "objective evidence of the subject's attempt to obstruct the investigation", or "objective evidence indicating the subject may destroy the evidence", or "facts that establish that other attempts to acquire the records were ineffective." Special Agent Muschell's affidavit made no such references. A search warrant obtained in contravention of the IRS manual, Mr. Simon argues, is unreasonable. This is especially so since the warrant was directed at the Simon residence, in which he and his family had the highest degree of privacy. There would have been no search had the manual been followed, because the government would have employed less intrusive means of investigation first. The court doesn't understand the law the same way Mr. Simon does. Mr. Simon cites no authority for the proposition that investigators must proceed incrementally by using the least intrusive investigative means before moving to the next stage of their investigation. The IRS might have internal procedures to that effect, but those procedures confer no rights on the person being investigated. United States v. Peters, 153 F.3d 445, 452 [82 AFTR 2d 98-5719] [pg. 2010-6745] color> n.9 (7th Cir. 1998). The search warrant was based on probable cause and described the place to be searched and the items to be seized with sufficient particularity. Recognizing that the court defers ruling on the reasonableness of the warrant's execution until after hearing evidence, the Fourth Amendment requires no more. That the Simon residence was the place to be searched doesn't change the analysis. No heightened standard of probable cause or reasonableness governs residential searches pursuant to search warrants. See, e.g., United States v. Jones, 54 F.3d 1285, 1289-1290 (7th Cir. 1995); United States v. Stone, 471 F.2d 170, 175 (7th Cir. 1972). During argument on Mr. Simon's motion, the government moved to exclude the presentation, at the hearing concerning the method of execution of the warrant, of any expert testimony that the search and/or warrant did or didn't comport with the manual. Because the manual doesn't provide the yardstick by which reasonableness is judged for Fourth Amendment purposes, the court grants the government's motion.
Special Agent Muschell's affidavit supported a finding of probable cause to search the Simon residence, and Mr. Simon hasn't made a showing sufficient to support his request for a Franks hearing. The warrant described with sufficient particularity the things to be seized, and the search was not made unreasonable by any failure to comply with the IRS manual. The court has deferred ruling on the aspect of Mr. Simon's motion that argues for suppression based on the execution of the warrant and retention of items seized; in all other respects, the motion to suppress is denied.
IIThe court heard argument on the pending motions on September 28, Mr. Simon asked to submit supplemental authority on a couple of points, and the court afforded both sides until October 1 to file supplementary material. On October 5, as the court was drafting this opinion and after the court already had completed the section concerning the motion for a Franks hearing (this opinion would have been released a day earlier but for a gas leak that caused evacuation of an area of South Bend that includes the federal courthouse), Mr. Simon filed a motion for leave to file the affidavit of retired IRS agent George Scott in support of his motion to suppress. Mr. Simon explained that he didn't believe such an affidavit was required for his suppression motion, but the arguments at the hearing suggested the government disagreed. The government objected to Mr. Simon's motion to file the Scott affidavit. The court has resolved the suppression motion (save issues concerning the warrant's execution) without relying on (though not without commenting on) the lack of an affidavit. Mr. Scott's affidavit wouldn't affect that ruling if the affidavit (as the court assumes) is limited to the issues previously raised. If the affidavit raises any new issues, it comes too late. In either event, there is no need to expand the record with Mr. Scott's affidavit, so the court denies Mr. Simon's motion to file the affidavit.
IIIMr. Simon asks the court to order the government to file a bill of particulars pursuant to Fed. R. Crim. P. 7(f) as to the amount of unreported income allegedly received from each of the entities referenced in  3 of the indictment for each tax year in question, and requiring an itemized statement of all of the expenditures alleged in  7 of the indictment (including dates, amounts and payee of each expenditure). The government responds that the indictment sufficiently alleges the elements of the offenses charged and provides significant detail regarding the source of the implicated funds and the manner in which they were spent, and that it's "open-file" discovery obviates the need for a bill of particulars in this case. The motion deals with paragraphs 3 and 7 of the tax counts (counts 1-4), The indictment is unusually rich in detail with respect to the tax counts. After alleging  2 that Mr. Simon was involved with Elekta Limited, JS Elekta Leasing Limited, Ichua Limited, JAS Partners, and William R. Simon Farms, Inc., the indictment alleges in  3 specific annual amounts of money Mr. Simon and his
family are said to have received from the entities listed in  2: 3. From 2003 through 2006, Simon and/or his family received approximately $1,799,502.60 from Elekta Limited, JS Elekta Leasing Limited, Ichua Limited, JAS Partners, and William R. Simon Farms, Inc., as follows: $245,800 in 2003; $341,143.71 in 2004; $472,637.96 in 2005; and $739,920.93 in 2006. Paragraph 4 alleges that Mr. Simon didn't report the $1,799,502.60 as income on his tax returns. Paragraphs 5 and 6 allege that Mr. Simon's personal accounting records referred to most of the money as "loans" or "advances," but set forth about eleven reasons why the money wasn't loaned or advanced. Paragraph 7 then alleges, with striking specificity, how Mr. Simon and his family spent most of the money from those entities from 2003 to 2006, breaking the expenditures down into 31 categories, with 14 sub-categories. 1 The expenditures are alleged down to the penny; for example, the indictment alleges that Mr. Simon and his family spent $5,054.18 on make-up from 2003 to 2006. This indictment, in other words, is a far cry from the usual allegation that a defendant, together with others known and unknown, conspired to distribute cocaine base in excess of 50 grams in 2007 and 2008 within the Northern District of Indiana and elsewhere. Mr. Simon seeks still greater detail. He notes that  3 doesn't specify how much allegedly unreported income was received from each entity, either in total or for each tax year in question. Without that information, he says, he won't be able to prepare a defense to these allegations. With respect to the expenditures collected in  7, Mr. Simon says the Government should itemize each transaction, the dates thereof, and the payees, so he can investigate. Mr. Simon says the Government had produced more than 40,000 pages of documents by the time he filed his motion (more pages were produced at the hearing), but hasn't provided any kind of index, categorization, or organizational aid. Mr. Simon believes it would be grossly unfair and prejudicial to leave it to him to go through so much discovery without the detailed schedule of all of the expenditures that the government already must have prepared. A bill of particulars is not designed to help a defendant organize discovery materials; a bill of particulars helps clarify a minimally sufficient indictment so that a defendant might understand the nature of the charge against him. See United States v. Fassnacht, 332 F.3d 440, 446-447 [91 AFTR 2d
2003-2492] (7th Cir. 2003); United States v. Kendall, 665 F.2d 126, 134 (7th Cir. 1981) ("The test for whether a bill of particulars is necessary is "whether the indictment sets forth the elements of the offense charged and sufficiently apprises the defendant of the charges to enable him to prepare for trial.""). This indictment provides more than enough information to inform Mr. Simon of the charges and to allow him to prepare to defend those charges. Moreover, the government is correct that a bill of particulars is even less necessary when, as here, the government provides open file discovery. United States v. Canino, 949 F.2d 928,949 (7th Cir. 1991); United States v. Giese, 597 F.2d 1170, 1180 (7th Cir. 1979). The court denies Mr. Simon's motion for a bill of particulars.
IVMr. Simon moves to dismiss the indictment in its entirety on two grounds related to the grand jury. He contends the grand jury proceedings in this case were tainted because Special Agent Muschell gave misleading and false information to the grand jury and because the prosecutor gave misleading, confusing and inaccurate information to the grand jury, and didn't clarify and/or answer questions posed by the grand jury. He also seeks dismissal because the prosecutor excused a grand juror without court approval.
AMr. Simon contends that Special Agent Muschell led the grand jury to believe that $1.7 million had come into Mr. Simon's personal checking account, that Mr. Simon received transfers from the affiliated entities on a regular basis from 2003 to 2006, that Mr. Simon "did not report virtually any income" during those years, that the money was spent primarily on tennis lessons, that Mr. Simon had personally prepared affidavits for witnesses to sign, that money that actually went to affiliated entities went directly into Mr. Simon's checking account, that money "bounced around" before settling in Mr. Simon's bank account, that Mr. Simon pocketed "half" of the money investors were putting into the affiliated entities, and that no loan documents (or payments on the loans) were ever made. Mr. Simon believes the prosecutor misled the grand jury with respect to whether loans from certain people would be the basis of charges the grand jury was considering, whether loan documentation existed, whether promissory notes would be evidence of loans, and about a lawsuit Mr. Simon had filed against Special Agent Muschell and the IRS (relating to the search of his home and his wife's death). To the extent Mr. Simon contends the indictment rested on false testimony, he must show (1) that the grand jury heard false testimony and (2) prejudice amounting to either "proof [pg. 2010-6747] color> that the grand jury's decision to indict was substantially influenced, or that there is grave doubt that the decision to indict was substantially influenced, by testimony which was inappropriately before it." United States v. Useni, 516 F.3d 634, 656 (7th Cir. 2008); United States v. Anderson, 61 F.3d 1290, 1296 (7th Cir. 1995). Mr. Simon hasn't met that burden. There might be a factual dispute between the parties with respect to documents that purport to be loan documents, but that's a matter for trial, not pretrial motion practice. None of the transcripts to which Mr. Simon points demonstrate that either the prosecutor or Special Agent Muschell made any false statements, or that the prosecutor failed to answer (or refused to allow) the grand jurors' questions. Mr. Simon's complaints seem to rest instead on what he sees as skewed or slanted testimony and responses to grand jurors' questions. In presenting such an argument, Mr. Simon shoulders a heavy burden. A grand jury is an accusatory body rather than an adjudicatory body, United States v. Mahalick, 498 F.3d 475, 479-480 (7th Cir. 2007), so its proceedings can't be judged by the same yardstick that
applies to trials. The government isn't required to disclose even the existence of exculpatory evidence to the grand jury, United States v. Williams, 504 U.S. 36, 53 (1992), or to provide instructions about material facts or legal terms. United States v. Lopez-Lopez, 282 F.3d 1, 8-9 (1st Cir. 2002). The federal courts "have been reluctant to invoke the judicial supervisory power as a basis for prescribing modes of grand jury procedure. Over the years, we have received many requests to exercise supervision over the grand jury's evidence-taking process, but we have refused them all ...." United States v. Williams, 504 U.S. at 50. In United States v. Hogan, 712 F.2d 757, 760 (1st Cir. 1983), the prosecutor called the target a "hoodlum" who should be indicted as a matter of equity, presented hearsay testimony about unrelated murders of which the target was suspected, recounted news accounts and rumors suggesting that the target had taken bribes while a police officer, presented speculative testimony about why the target hadn't engaged in a drug deal with an informant, and presented concededly false testimony about someone overhearing the target discussing a heroin deal in a phone call. Mr. Simon's complaints about the conduct before the grand jury that indicted him fall well short of that conduct. The parties have cited no other instance in which a federal court upheld an indictment's dismissal for prosecutorial misconduct falling short of actual false testimony, and the court's research has found none. Cf. United States v. Feurtado, 191 F.3d 420 (4th Cir. 1999) (upholding district court's dismissal of indictment without prejudice, rejecting appellants' contention that indictment should have been dismissed without prejudice). At the hearing on his motion, Mr. Simon indicated that he wanted to be able to question Special Agent Muschell at a hearing to learn why answers were framed as they were. The court invited Mr. Simon to file supplemental citation of authority to support the proposition that a defendant is entitled to an evidentiary pretrial hearing to question a grand jury witness about why answers were phrased in certain way, or why certain information wasn't given. No authority was submitted, and the court knows of none. The court won't allow such questioning.
BOne of the grand jurors reported that he or she had attended Mrs. Simon's funeral. The Assistant United States Attorney told the grand juror: In situations like this, what we typically do assuming we have enough grand jurors, which we do is ask someone who would be that familiar with that situation to excuse themselves from the deliberations. So I guess what you can do is you can step out and so you won't need to be involved in the deliberations on this particular case hearing more testimony or deliberating because of your sort of personal knowledge and relationship with the family or in-laws or that sort of thing. Grand jurors inquired whether that grand juror, who had been an active questioner to that point (this was an active grand jury with respect to questions), could remain to ask questions of witnesses and then leave
only for the deliberations; the foreperson of the grand jury asked the grand juror to step out before the witnesses were called. Another grand juror reported an acquaintance with the Simon family: the grand juror taught tennis to the Simon children, and the Simons were neighbors of the grand juror. The prosecutor made no suggestion that this second grand juror should recuse. Based on these exchanges, Mr. Simon contends that the prosecutor improperly suggested that the grand juror excuse himself, although that grand juror was (in Mr. Simon's estimation) asking the best questions about Mr. Simon's financial matters and seemed to have the most insight into Mr. Simon' position with respect to loans and taxable income. Mr. Simon moves the court, pursuant to its inherent super- visory power over the grand jury, to dismiss the indictment with prejudice. Conceding the absence of any authority squarely on point, the government argues that a district court is not to inquire into grand jurors' bias after the grand jury has been selected, see United States v. Adamo, 742 F.2d 927,936 n.5 (6th Cir. 1984), and that district judges are to have very little involvement with grand jury matters after calling the grand jurors together and administering their oaths. United States v. Williams, 504 U.S. at 48-50. The government views Mr. Simon's argument - that the prosecutor should have brought the arguably tainted grand jurors before the court rather than advise the grand jury himself as inconsistent with those principles. The government's argument on this point is staggered, if not knocked out altogether, by Federal Rule of Criminal Procedure 6(h), which authorizes judges to excuse seated grand jurors, either permanently or temporarily. Whatever limits law or custom may place on judges' involvement with the grand jury's day-to-day operations, the Rule contemplates that judges will, at least occasionally, be called upon to decide whether to excuse a juror, even on a temporary basis. Given the terms of Rule 6(h), it doesn't appear that it would have been improper for the government to refer the grand juror's potential recusal to a judge. But Rule 6(h) doesn't answer any more of the questions posed by Mr. Simon's motion, because it doesn't limit the authority to excuse a grand juror to the court. It simply vests the court with such authority without revealing whether anyone else shares the authority. It doesn't declare that the prosecutor can never excuse a grand juror with respect to a single matter, or that the foreperson or deputy foreperson can't do so, or that a grand juror can't recuse herself with respect to a particular inquiry. By the same token, it doesn't deny the authority to permanently excuse a grand juror to any of those people, but it seems improbable that the law contemplates either the prosecutor permanently barring a seated grand juror from the room, or a seated grand juror's authority to excuse himself from any further duty. If the inquiry proceeded further, it would be difficult to identify precisely who had final responsibility for the grand juror's recusal on the grand jury's final day with this case. The prosecutor never told the grand juror that recusal was required, but since grand juries look to prosecutors for guidance on the law, the prosecutor's statement about what is "typically" done in similar situations might have been indistinguishable from a command. On the other hand, the grand juror seems to have had no disagreement with the course the prosecutor recommended, and the action might be seen as self-recusal.
Modest precedent for a voluntary, but prosecutor-driven, recusal is found in United States v. Lopez, 854 F. Sup. 50, 54-55 (D.P.R. 1994) (AUSA said, "Mr. Foreperson, this is the case of Franklin Delano Lpez. As in the past, we would request that you recuse yourself, and I would request that the deputy foreperson assume his duties"; issue in case arose when deputy foreperson wasn't there). And as already noted, it was the foreperson who finally directed the grand juror to step outside. The court needn't resolve either the factual issue or the threshold legal question about who can excuse a grand juror temporarily, because there is no authority for the premise of Mr. Simon's motion: that the court can dismiss an indictment if a grand juror was improperly excused from the proceedings and deliberations. A court can't dismiss an indictment for prosecutorial misconduct in grand jury proceedings if the misconduct didn't affect the defendant's substantial rights. Bank of Nova Scotia v. United States, 487 U.S. 250, 254-255 [62 AFTR 2d 88-5738] (1988). Unlike a petit jury that requires a unanimous verdict, the government wasn't required to persuade any particular combination of grand jurors to obtain this indictment. The government had to persuade twelve or more grand jurors to indict, out of at least sixteen grand jurors in attendance. That the indictment was returned demonstrates that twelve or more voted to indict; the vote of the excused grand juror wouldn't have affected the outcome. Mr. Simon had no right to a particular composition of the grand jury; as has already been discussed, grand jurors may be excused temporarily, so that the grand jury's composition might differ from session to session. Indeed, one member of the grand jury that indicted Mr. Simon had missed an earlier session, and the prosecutor properly produced a transcript of evidence from that session (which included exculpatory witnesses) for that grand juror to review. See United States v. Lang, 644 F.2d 1232 (7th Cir. 1981). If the excusing of the grand juror from the proceedings amounted to misconduct by anyone, that misconduct didn't affect Mr. Simon's substantial rights. Dismissal is not appropriate. Bank of Nova Scotia v. United States, 487 U.S. at 254-255. [pg. 2010-6749] color>
C[2] Mr. Simon also had moved for disclosure of grand jury transcripts to allow him to seek any further issues with what was presented to the grand jury or what occurred during the proceedings. Since then, the government provided quite a few transcripts. At the hearing, the court asked Mr. Simon if those transcripts made his motion moot; he responded that if he has all the transcripts the government has, his motion is moot. The government then informed the court that Mr. Simon has all the transcripts it has. The court deems the motion moot and denies it as such.
V[3] Counts 1 through 4 of the indictment allege that Mr. Simon violated 26 U.S.C.  7206(1) by filing
tax returns for the years 2003 through 2006 because they didn't report certain income for each of those years and because they didn't disclose certain foreign bank accounts. Counts 5 through 8 of the indictment allege that Mr. Simon failed to file Reports of Foreign Bank Accounts - what the parties call " FBARs" for the years 2004 through 2007, and so violated 31 U.S.C. 5314 and 5322. Mr. Simon moves to dismiss these counts because the IRS has extended any requirement for the filing of FBARs or any disclosure of them on tax returns and expressly made the extension retroactive, see Administrative Notice 2010-23, March 13, 2010; and Notice 2009-62, (August 31, 2009), and because Mr. Simon
filed all FBARs that could have been required before the indictment. 31 C.F.R.  24 (reports of foreign financial accounts) provides that: Each person subject to the jurisdiction of the United States having a financial interest in, or signature or other authority over, a bank, securities or other financial account in a foreign country shall report such relationship to the Commissioner of the Internal Revenue for each year in which such relationship exists, and shall provide such information as shall be specified in a reporting form prescribed by the Secretary to be filed by such persons [Form TD F 90-22.1] ... Under 31 C.F.R.  27(c): Reports required to be filed by 103.24 shall be filed with the Commissioner of Internal Revenue on or before June 30 of each calendar year with respect to foreign financial accounts exceeding $10,000 maintained during the previous calendar year. Mr. Simon argues that the IRS retroactively extended the filing deadline in  27(c) (and the duty to disclose those accounts on tax returns) for (i) persons with no financial interest in a foreign financial account but with signature or other authority over that account, and (ii) persons with a financial interest in, or authority over, a foreign financial account in which the assets are held in a commingled fund, by Administrative Notice 2010-23 (March 13, 2010) and Administrative Notice 2009-62 (August 31,
2009). Such people now have until June 30, 2011 to file FBARs for all calendar years before 2010. Mr. Simon says he filed all of the FBARs that could have been required before his indictment on April 15,2010 and was in full compliance at the time, and that any earlier failure to file or disclose can't be the basis of any criminal violation of 26 U.S.C.  7203.
As the government sees it, Mr. Simon doesn't qualify for relief under the IRS notices because he had a financial interest, not just signature authority, in the foreign accounts. Even if he did qualify, the government argues, administrative relief can't change any criminal liability incurred before amendment of the regulation. The government further contends that the notices haven't become final regulations under the Administrative Procedures Act, and that Congress didn't expressly grant retroactive rule-making authority to the Treasury Department under Title 31. Mr. Simon's January 2010 filing of FBARs for
2005-2007, the government says, doesn't absolve him of criminal liability because under the regulations existing at the time the FBARs had to be filed by June 30 of the following year (June 30 of 2006, 2007, and 2008). The government also notes that Mr. Simon never filed an FBAR for 2003 or 2004. In reply, Mr. Simon argues that he doesn't have a financial interest in Ichua, JS Elekta or Elekta, that 31 C.F.R.  103.55 gives the Treasury Secretary authority to make exceptions to the reporting requirements, that the exceptions made by the administrative notices were expressly retroactive, and that he wasn't required to file a FBAR for 2004 because the account balance was less than $10,000. No documentation supports his factual assertions. Whether Mr. Simon had a financial interest in a foreign account is a matter for resolution at trial, not on pretrial motions. The court agrees with the government, though, that if Mr. Simon committed a crime by failing to file an FBAR when the regulations required him to do so, a later regulatory amendment can't absolve him of criminal liability without retroactive modification of the underlying statute. See United States v. Hark, 320 U.S. 531 (1944); United States v. Uni Oil, Inc., 710 F.2d 1078, 1086 (5th Cir. 1983); City & County of Denver v. Bergland, 695 F.2d 465, 480 (10th Cir. 1982); United States v. Resnick, 455 F.2d 1127, 1134 (5th Cir. 1972); United States v. Masciandaro, 648 F. Supp. 2d 779, 784 (E.D. Va. 2009). The statute hasn't been changed. Mr. Simon argues that the government is mistaken because none of these cases (or the several others the government cites) involved expressly retroactive regulations. Mr. Simon's description of the cited cases is accurate, but the court disagrees with Mr. Simon as to where that distinction leads. To agree with Mr. Simon that a regulation's self-declaration of retroactivity requires a different outcome would be to hold that an agency acquires the power to forgive crimes already committed by simply declaring its intent to exercise that power. The cited cases teach that even if an agency's regulations becomes intertwined in a crime's definition, it is Congress and not the agency that creates the crime, and only Congress can forgive the crime. See also United States v. U.S. Coin and Currency, 401 U.S. 715, 737-38 [27 AFTR 2d
71-1026] (1971); Allen v. Grand Central Aircraft Co., 347 U.S. 535, 553-555 (1954); United States v. Curtiss-Wright Export Corp., 299 U.S. 304, 332 (1936). The court denies Mr. Simon's motion to dismiss counts 5 through 8 of the indictment.
VIFor all of these reasons, the court: (1.) DENIES the defendant's motion to suppress and motion for Franks hearing (Doc. No. 37) in all respects except for the issue of the manner of the warrant's execution and retention of items seized, hearing on which will be scheduled by a separate order; (2.) GRANTS the government's oral motion, made at the September 28 hearing, to exclude the presentation, at the hearing concerning the method of execution of the warrant, any expert testimony that the search and/or warrant did or didn't comport with the IRS manual;
(3.) DENIES the defendant's motion for leave to file affidavit in support of his motion to suppress (Doc. No. 59); (4.) DENIES the defendant's motion for bill of particulars (Doc. No. 35); (5.) DENIES the defendant's motion to dismiss based on tainted grand jury procedures; (6.) DENIES AS MOOT the defendant's motion for disclosure of grand jury transcripts; and (7.) DENIES the defendant's motion to dismiss counts 5-8 relating to reports of foreign bank accounts (Doc. No. 36). SO ORDERED. ENTERED: October 8, 2010 Robert L. Miller, Jr., Judge United States District Court 1 Actually, one of those categories is "uncategorized." The rest are accounting fees, ATM & cash withdrawals, automobile, bank charges, boat, clothing, "Person One," "Person Two," computer, contributions, education, entertainment, gifts, hair care, household, insurance, interest, legal fees, make-up, medical, miscellaneous, office supplies, photography, postage, rent, service charges, subscriptions, taxes, telephone, and travel. The "education" category is subdivided into School One, School Two, School Three, lessons, summer camp, and other. The "household category is subdivided into carpet cleaning, decorating, flowers, furniture, groceries, improvements/ repairs, lawn care, mortgage, supplies, utilities, and other. 2013 Thomson Reuters/RIA. All rights reserved.
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Case Information:[pg. 2010-5158] Code Sec(s): Court Name: Docket No.: Date Decided: Tax Year(s): Disposition: Cites: 6011; 7403 U.S. District Court, Eastern Dist. of Virginia, Civil Action No.: 1:09-cv-437, 03/19/2010. Year 2000. Decision against Govt. .
HEADNOTE1. Report of foreign bank and financial accounts-failure to file-penalties-collection-summary judgment. Govt. was denied summary judgment on its complaint to enforce Report of Foreign Bank and Financial Accounts ( FBAR) penalties assessed pursuant to 31 USC 5314 and 31 USC 5321 against taxpayer for his failure to timely report his interest in Swiss bank accounts on Form TDF 90-22 for tax year 2000: genuine issue of material fact existed as to whether taxpayer's failure to file timely form was willful. Although taxpayer had pled guilty to conspiracy to defraud U.S. and tax evasion in connection with
funds held in subject accounts, he argued that there was disconnect between basis for that and question of his willfulness as to form filing failure, which in turn he argued couldn't have been willful because he didn't know about form and believed that IRS had notice of accounts at time form was due since accounts had already been frozen. He also contested whether he had sufficient authority over accounts to trigger filing requirement. Reference(s):  60,115.01(5) Code Sec. 6011;Code Sec. 7403
OPINIONIN THE UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF VIRGINIA Alexandria Division,
ORDERJudge: Liam O'Grady United States District Judge This matter comes before the Court on Plaintiff's Motion for Summary Judgment (Dkt. no. 11). A hearing on the matter was held on March 12, 2010 before the Court. Upon consideration of the motion, Defendant's response thereto, and for the reasons that follow, it is hereby ORDERED that Plaintiff's Motion for Summary Judgment (Dkt. no. 11) is DENIED. The parties continue to dispute genuine issues of material fact and this case must proceed to trial.
I. BackgroundIn this case, the government seeks to enforce two " Report of Foreign Bank and Financial Accounts" (" FBAR") penalties it assessed against Defendant J. Bryan Williams ("Williams") for failing to report his interest in two Swiss bank accounts for the year 2000 as required by 31 U.S.C.  5314 and the Department of Treasury's corresponding promulgations under 31 C.F.R. 103.24-27. The following factual background is undisputed. In 1993 Williams opened two bank accounts at Credit Agricole Indosuez, SA, in the name of ALQI Holdings, Ltd., a British Corporation ("ALQI"). From that point in 1993 to the year 2000, an amount in excess of $7,000,000 was deposited in the two accounts. In August 2000, the Swiss government requested to interview Williams with respect to the ALQI accounts and Williams thereafter retained Swiss and U.S. attorneys. On November 13, 2000, Williams discussed the ALQI accounts with Swiss authorities working with the U.S. Government. In June 2001, Williams retained tax attorneys to advise him with respect to the two ALQI accounts. The deadline for filing the FBAR form for the tax year 2000 was June 30, 2001. In January 2002, Williams' attorneys met with IRS attorneys to discuss a possible resolution to unfreeze the two accounts and pay taxes on the income derived from those accounts, and in January
2003, Williams applied to participate in an IRS amnesty program for individuals with undeclared overseas accounts. Then, in February 2003, Williams filed amended returns for 1999 and 2000 which disclosed information about the ALQI accounts. The government subsequently informed Williams in April 2003 that he would not be ac- [pg. 2010-5159] color> cepted into the amnesty program. 1 Thereafter, in May 2003, Williams agreed to plead guilty to tax fraud and on June 12, 2003, Williams pleaded guilty to one count of conspiracy to defraud the United States and to one count of criminal tax evasion in connection with funds held in the Swiss bank accounts during the years 1993 through 2000. See Gov. Ex. 2 (criminal plea hearing transcript in the case United States v. J. Bryan Williams , 03-cr-406 [92 AFTR 2d 2003-6785] (S.D.N.Y. 2003)). On January 18,
2007, Williams filed a Form TDF 90-22.1 for all years going back to 1993.

II. Legal Standard
Summary judgment is appropriate where "the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to judgment as a matter of law." Fed. R. Civ. P. 56(c). In evaluating a motion for summary judgment, the Court "view[s] the facts and the reasonable inferences drawn therefrom in the light most favorable to the nonmoving party," See EEOC v. Navy Fed. Credit Union, 424 F.3d 397, 405 (4th Cir. 2005); see also Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986). "The mere existence of some alleged factual dispute between the parties will not defeat an otherwise properly supported motion for summary judgment." Anderson , 477 U.S. at 247-48 (emphasis in original).III. JurisdictionTitle 28,  1345 of the U.S. Code provides subject matter jurisdiction over this case, as this is a suit "commenced by the United States." Further, the government states that it commenced this action at the request and with the authorization of the Chief Counsel for the IRS and at the direction of the Attorney General, pursuant to 26 U.S.C.  7401, which mandates that "[n]o civil action for the collection or
recovery of taxes, or of any fine, penalty, or forfeiture, shall be commenced unless the Secretary authorizes or sanctions the proceedings and the Attorney General or his delegate directs that the action be commenced."
IV. Analysis
a. Statutory Framework[1] The FBAR penalty at issue in this case arises from 31 U.S.C.  5314, which requires qualifying
individuals to disclose their interests in foreign bank accounts. Section 5314(b) allows the Secretary of Treasury to delegate its authority for enforcement of the section and to prescribe the methods for doing so. In 31 C.F.R.  103.24-27, the Department of Treasury promulgated the disclosure requirements at issue here, including the requirement to file the Form TDF 09-22.1. 2 As the government notes, an individual is required to file the Form if: (1) the individual was a resident or a person doing business in the United States; (2) the individual had a financial account or accounts that exceeded $10,000 during the calendar year; (3) the financial account was in a foreign country; and (4) the U.S. person had a financial interest in the account or signatory or other authority over the foreign financial account. See 31 C.F.R.  103.24; 103.27. Civil penalties for willful violations of  5314 are provided in 31 U.S.C.  5321(a)(5)(B), 3 which allows for a maximum assessment of $100,000, two of which were assessed here. Section 5321(b)(1) states that the Secretary of Treasury can assess these penalties and  5321(b)(2) states that the Secretary of Treasury can commence a civil action to enforce the penalties. In turn, 31 CFR  103.56(g) delegates the authority to assess these penalties to the IRS.

b. Whether Williams "Willfully" Violated the Statute
The initial and primary issue at this point in the case is a question of intent: whether Williams' failure to submit the Form TDF 90-22.1 by June 30, 2001 was a "willful" act. This is an inherently factual question about which too many material disputes remain to permit the entry of summary judgment in favor of the government. On this point, the parties' briefs initially focus on the effect the Court should give to Williams' 2003 guilty plea. In the Fourth Circuit, the doctrine of judicial estoppel can prevent a party in a civil action from re-litigating previously-established facts underlying a criminal plea. See Lowery v. Stovall, 92 F.3d 219, 223-224 (4th Cir. 1996). This Circuit also applies the doctrine of collateral estoppel when a criminal defendant accepts a guilty plea and later seeks to re-litigate the same issues in a civil proceeding. See United States v. Wight, 839 F.2d 193, 195-197 (4th Cir. 1987). According to this doctrine, "a defendant is precluded from retrying issues necessary to his plea agreement in a later civil suit." Id.; see also United States v. Moore, 765 F.Supp. 1251, 1255 (E.D.Va. 1991); United States v. One 1987 Mercedes Bern 300E, 820 F.Supp. 248, 253 (ED.Va. 1993). In applying either doctrine, the question is not whether, as a general proposition, Williams can be precluded from disaffirming the facts underlying his 2003 guilty plea. He can. Rather, as became clear at the March 12 hearing, the issue presented in this case is defining which specific facts were necessarily part of Williams' plea. For instance, in his plea, Williams clearly admitted "[in] the calendar year returns for 93 through2000, I chose not to report the income to my -- to the Internal Revenue Service in order to evade substantial taxes owed" on the ALQI accounts. Gov. Ex. 2 at 18. However, Williams argues that there is a
disconnect between this broad factual basis underlying his plea and the specific question at issue here: whether on June 30, 2001, Williams willfully failed to submit a Form TDF 90-22.1 for tax year 2000. At that point in 2001, Williams contends that U.S. authorities were already on notice of the accounts, and indeed, the assets in the accounts had already been frozen. 4 Thus, according to Williams, he did not have the requisite intent to "willfully" fail to disclose the accounts by filing the Form TDF 90-22.1 on June 30, 2001 because he believed their existence had already been disclosed. Further, Williams claims he had no knowledge that Form TDF 90-22.1 existed, nor had his attorneys advised him as to its existence or significance before June 30, 2001. Lastly, Williams also contests whether he had "signatory or other authority over" the accounts as required by 31 C.F.R.  103.24 by June 30, 2001 because the accounts were frozen. These disputes are surely material in this case. Drawing all reasonable inferences in favor of Williams as the non-moving party, the Court concludes that genuine issues of material fact remain in dispute in this case. Plaintiff's Motion for Summary Judgment must be denied. Alexandria, Virginia March 19, 2010 Liam O'Grady United States District Judge 1 In his Brief in Opposition, Williams argues that the IRS denied him entry into the amnesty program because the government already knew about the accounts before Williams applied to the program. 2 As the government advises, Form 1040, Schedule B, Part III instructs a taxpayer to report an interest in a financial account in a foreign country by checking "Yes" or "No" in the appropriate box on the form. Form 1040 then refers the taxpayer to use Form TDF 90-22.1 which provides that it should be used to report a financial interest in or authority over bank accounts, securities accounts, or other financial accounts in a foreign country. 3 As that statute existed prior to amendment in 2004. Willful violations are now addressed in 31 U.S.C.  5321(a)(5)(C), which provides a different calculation of the maximum available penalty. 4 At the March 12 hearing, it also appeared that a dispute remains as to when these assets were actually frozen and as to when Williams met with certain authorities about the Swiss accounts.
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HEADNOTE1. Tax crimes-filing false returns; reporting interests in foreign accounts-post-trial motions-dismissal-evidence. Financial entrepreneur with interest in "dizzying array" of entities was denied post-trial motion to dismiss all tax crimes and other criminal charges against him on basis of govt.'s alleged failure to turn over appendix containing computations and notations underlying tax loss
summary/report prepared by IRS Special Agent: agent's underlying computations and notes on how he arrived at them weren't material to taxpayer's guilt or subject to disclosure. Further, agent's computation and notations were consistent with govt.'s trial position that money taxpayer received from certain entity was taxable income that should have been reported on his returns. Reference(s):  73,446.510(5) 2. Tax crimes-filing false returns; reporting interests in foreign accounts-U.S. Sentencing Guidelines-presentence report-calculations-enhancements. District court issued wide-ranging decision addressing "breathtaking" objections to presentence report by both govt. and financial entrepreneur who was convicted of filing false returns, failing to file reports of foreign bank and financial accounts ( FBARs), and other fraud incident to scheme to take money from array of entities for personal/family use. Although upholding taxpayer's U.S.S.G. 2S1.3(b)(3) safe harbor argument in respect to FBAR counts, court otherwise rejected objections he made based on such wrongheaded theories as that there could be no [pg. 2011-1394] color> tax loss because it couldn't be said for certain that he was convicted of any crime resulting in such loss or that he shouldn't be charged with organizer/leader enhancement even though evidence clearly showed that he led his wife as participant in tax fraud scheme. Court also rejected number of govt. objections. But, govt. was sustained on 2 arguments, including argument to apply enhancements to FBAR as well as tax fraud counts. Reference(s):  73,446.516(50)
OPINIONJesse M. Barrett-AUSA, U.S. Attorney's Office, South Bend, IN, for United States of America. Carmen M. Piasecki, Nickle and Piasecki, South Bend, IN, Frank J. Gray, Gray & Friend LLP, Fort Wayne, IN, Anthony J. Laspada PHV, Tampa, FL, for James A. Simon. United States District Court, N.D. Indiana, South Bend Division,

ORDER AND OPINION ON BRADY MOTION; SENTENCING FINDINGS
Judge: ROBERT L. MILLER, JR., District Judge. For several years, James Simon supported his family with money taken from a variety of entities in which he had an ownership interest. During those years, he executed no loan documents with those entities, repaid none of the entities, and didn't report the money as income on either his federal tax returns or applications for financial aid for his children's schooling. He also failed to disclose on his tax returns that he had an interest in foreign bank accounts. A jury found Mr. Simon guilty of four counts of filing falsefederal income tax returns, 26 U.S.C.  7206(1), three counts of failing to report foreign financial interests, 31 U.S.C.  5314, six counts of mail fraud, 18 U.S.C.  1341, and four counts of federal financial aid fraud, 20 U.S.C.  1097. Mr. Simon and the government filed a breathtaking range of objections to the presentence report. The court addresses each as the issues arise. A sentencing court must first compute the guidelines sentence correctly, then decide whether the guidelines sentence is the correct sentence for that defendant. United States v. Santiago, 495 F.3d 820, 825 (7th Cir.2007). The court applies the 2010 version of the sentencing guidelines. Before reaching the sentencing objections, the court addresses Mr. Simon's most recent motion to dismiss.

I. [1] Motion to Dismiss Under Brady v. Maryland
At trial, Mr. Simon's counsel requested and received a copy of a report prepared by IRS Special Agent Paul Muschell that contained a summary of the government's tax loss computations for the years 2003-2006. An appendix to that report (Appendix A) containing Special Agent Muschell's actual computations and notations wasn't included. One of the notations in the appendix provided: For purposes of computing Criminal Tax Due and Owing, all income and loss items flowing from JAS PARTNERS are not being considered. JAS PARTNERS was incorporated for the sole purpose of creating artificial business losses and disguising income as loans. Mr. Simon made a post-trial motion for disclosure of Brady material for sentencing purposes [Doc. No. 143], seeking, among other things, the government's computation of tax harm. In response, the government argued that Brady v. Maryland , 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963), doesn't apply to its computations of tax loss because the computations weren't "favorable to the accused." Citing Mosley v. City of Chicago, 614 F.3d 391, 397 (7th Cir.2010). Still, the government agreed to provide Mr. Simon with copies of those computations, which included Appendix A to the Special Agent Report produced at trial. Mr. Simon now contends that the agent's computations (and more specifically the notation just quoted) constitute exculpatory evidence that should have been produced before trial under Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215. He now moves to dismiss all charges based on the government's alleged failure to provide the appendix 1 To establish a Brady violation, a defendant must show: "(1) the evidence at issue was favorable to the accused, either because it was exculpatory or impeaching; (2) the evidence was suppressed by the Government, either willfully or inadvertently; and (3) the denial was prejudicial." United States v. Roberts, 534 F.3d 560, 572 (7th Cir.2008); United States v. Baker, 453 F.3d 419, 422 (7th Cir.2006). Mr. Simon contends that: (1) the information contained in the appendix was exculpatory because it "revealed that the Government was taking inconsistent positions and that the concealed position was more favorable to theDefendant with respect to the taxability of funds issue;" [pg. 2011-1395] color> (2) the government intentionally concealed and withheld that information when it produced the Special Agent's report without the appendix; and (3) the government's failure to disclose was prejudicial because "it precluded the defense from many avenues of cross examination and undermined its unsuccessful arguments at trial for the introduction of its evidence regarding the non-taxability of the funds." The government renews its argument that Brady v. Maryland doesn't apply to Special Agent Muschell's computations of tax loss or the notations to those computations because the amount of loss isn't an element of the offenses with which Mr. Simon was charged and wasn't material to the issues at trial or favorable to Mr. Simon. Citing United States v. Bagley, 473 U.S. 667, 675, 105 S.Ct. 3375, 87 L.Ed.2d 481 (1985) ("the prosecutor is not required to deliver his entire file to defense counsel, but only to disclose evidence favorable to the accused that, if suppressed, would deprive the defendant of a fair trial"). The government contends that it produced the bulk of the information in the computations during trial, although it wasn't required to do so, and that its position at trial wasn't inconsistent with the notations in Appendix A, or prejudicial to the defendant. It maintains that it didn't present any evidence or take any position with respect to the amount of loss at trial because the amount of the loss wasn't an element of the offenses charged and wasn't material to Mr. Simon's guilt, so Agent Muschell's computations and notations aren't covered by Brady. The government also contends that it's position was then, and is now, that money Mr. Simon received from JAS Partners was taxable income that should have been reported on his tax returns, and that Agent Muschell's computations and notations are consistent with that position. The court agrees. Mr. Simon's counsel's suggestion that the court might have allowed Mr. Simon's experts to testify had the information in the appendix been disclosed before trial is unfounded. As noted in its opinion and order of January 3, 2011 denying Mr. Simon's third motion for acquittal and new trial [Doc. No. 139], the court repeatedly has considered and rejected Mr. Simon's arguments with respect to the admissibility of expert testimony, holding that an expert may provide an opinion to help the jury understand the facts, but he can't give testimony stating ultimate legal conclusions based on those facts, or "usurp either the role of the trial judge in instructing the jury as to the applicable law or the role of the jury in applying that law to the facts before it," United States v. Bilzerian, 926 F.2d 1285, 1294 (2d Cir.1991); accord, Good Shepard Manor Found. Inc. v. City of Momence, 323 F.3d 557, 564 (7th Cir.2003) ("expert tetimony as to legal conclusions that will determine the outcome of the case is inadmissible"); United States v. Sinclair , 74 F.3d 753, 757-58 n. 1 (7th Cir.1996) ("Federal Rules of Evidence 702 and 704 prohibit experts from offering opinions about legal issues that will determine the outcome of a case."); Panter v. Marshall Field & Co., 646 F.2d 271, 294 n. 6 (7th Cir.1981) ("It is not for witnesses to instruct the jury as to applicable principles of law, but the judge."), and finds no basis for reconsidering those prior determinations now. Mr. Simon's contention that the government's trial position was inconsistent with the comments in Appendix A ignores the second sentence of the quoted comment: "JAS PARTNERS was incorporated for the sole purpose of creating artificial business losses and disguising income as loans." The government consistently has taken the position that JAS Partners was created for the sole purpose of funneling funds from other corporate entities to Mr. and Mrs. Simon for their personal use under the guise of loans to
avoid tax consequences. As the following discussion demonstrates, the government's position was amply supported by the evidence presented at trial, and was known to Mr. Simon well in advance of trial. Special Agent Muschell's computations of tax loss and how he arrived at those numbers weren't material to guilt or favorable to Mr. Simon and weren't subject to pretrial disclosure under Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963). See United States v. Bagley, 473 U.S. 667, 682, 105 S.Ct. 3375, 87 L.Ed.2d 481 (1985) (evidence is material under Brady if there is a reasonable probability that had the evidence been disclosed, the result of the proceedings would have been different). Accordingly, the court denies Mr. Simon's motion to dismiss for failure to provide Brady material [Doc. No. 147].

II. Facts of the Offenses
Mr. Simon was a principal of a dizzying array of corporations and partnerships-sufficiently dizzying that in testimony at the sentencing hearing, a director of two of the corporations seemed to confuse the names of two of the entities. Mr. Simon had a history of entrepreneurship, and was engaged in a telecommunications venture in Ukraine during the years at issue at trial. One of the entities, Ichua Ltd., solicited investments for that venture. Distinguished and respected people invested in Ichua and sat on its board of directors with Mr. Simon. [pg. 2011-1396] color> Money weaved through Ichua and a number of other entities that Mr. Simon controlled: JS Elekta Leasing Limited, Elekta Limited, JAS Partners, and William R. Simon Farms, Inc. Millions of those dollars wound up in the personal accounts of James and Denise Simon, and were spent for personal expenses of the Simon family. The Simons didn't report any of that money as income on their federal income tax returns. In the bookkeeping of their personal accounts and the business accounts that they maintained, the Simons showed these payments as loans. None of the loans (other than one in 1997, which isn't at issue here) were repaid or memorialized by notes during the years in question. Mr. Simon also had an interest-no more than signatory authority in some instances-in foreign bank accounts as a result of his involvement with these entities. He didn't disclose those interests on his tax returns and didn't file the required reports concerning those interests in a timely manner. Mr. Simon obtained financial aid for his children to attend private schools-Culver Academies and the Canterbury School in Indiana and Mary Baldwin College in Virginia. When applying for that aid, Mr. Simon attached the federal income tax returns that omitted the millions of dollars that had been funneled to him and his wife through the entities, and also falsified reports of expenditures of those funds, such as vacations and other travel. Mrs. Simon took her own life shortly after federal authorities executed a search warrant at the Simon home. Mr. Simon was indicted on four counts of filing false federal income tax returns, 26 U.S.C. 7206(1), four counts of failing to file reports of foreign bank and financial accounts, 31 U.S.C.  5314, eleven counts of mail fraud relating to the financial aid applications to the Indiana schools, 18 U.S.C.  1341, and four counts of federal financial aid fraud relating to Mary Baldwin College, 20 U.S.C.  1907. The charges related to the Simons' tax returns for 2003-2006. One of the foreign bank account report counts was dismissed on the government's motion on the eve of trial. The jury acquitted Mr. Simon on three of the mail fraud counts-evidence that the financial aid documents in those counts had been mailed was thin-and convicted him on all other counts. Mr. Simon objects to  8-16 of the presentence report, which comprise the government's version of the crimes. The court finds none of those objections to be persuasive. The statements in those paragraphs to which objection is made are supported by credible evidence presented at trial. The court overrules Mr. Simon's objections to  8-16 of the presentence report.
A. The Tax Counts 1. [2] Base Offense Level a. Duplicitness of Counts of ConvictionThe guidelines direct that the counts of conviction be grouped for purposes of determining the offense level. U.S.S.G.  3D 1.2(d). Counts 1-4 are grouped and treated as a single offense for purposes of  3D1.2(d). The presentence report and the government

determining their offense level. U.S.S.G.
contend that the tax loss for those counts consists of $3,167,506 in unreported income from 1999 to 2007 (the trial addressed only 2004-2007; the remaining years are included as relevant conduct, see U.S.S.G. 1B1.3(a)(2)) multiplied by 28 percent, U.S.S.G. amount produces a base offense level of 20. U.S.S.G.  2T1.1(c), or $886,901. A tax loss in that  2T4.1(H).
Mr. Simon objects to that calculation. He contends, for two reasons, that no tax loss can be assessed. First, Mr. Simon argues that the general verdict on counts 1-4 doesn't tell us whether the jury found his tax returns to be false because income was understated, or rather because (as was also charged) the returns didn't include disclosure of the foreign accounts. Failure to check the box that indicates foreign accounts, Mr. Simon argues, isn't a crime that causes a tax loss; since we can't say for certain that the jury found him guilty of any crime that caused a tax loss, we can't compute his offense level with reference to tax loss. So, he says, his offense level must be six. Mr. Simon grounds this argument on United States v. Sturdivant, 244 F.3d 71 (2d Cir.2001). Mr. Sturdivant sold 3.4 grams of crack cocaine to an informant in the afternoon of February 9, 1997. In the evening of the same day, Mr. Sturdivant sold another 2.8 grams of crack cocaine to the same informant,
but Mr. Sturdivant had gotten the drug from another supplier. Mr. Sturdivant went to trial on one count of conspiracy to distribute more than five grams of crack cocaine and distribution of more than five grams of crack cocaine. At the conclusion of the government's case, the district judge found that the evidence was insufficient to establish the existence of the single conspiracy charged in the first count, and dismissed that count. The case proceeded on the second count, and the jury returned a general verdict of guilty. The district court applied the mandatory minimum and guidelines triggered by more than five [pg. 2011-1397] color> grams of crack cocaine, and sentenced Mr. Sturdivant to 63 months. The court of appeals held that Mr. Sturdivant (who, like Mr. Simon in our case, hadn't objected to the count's duplicitness at or before trial) had waived a duplicitness argument because the duplicity wasn't apparent on the face of the indictment at the outset: given the conspiracy charge, the two same-day sales appeared to have been part of a single continuing scheme. 244 F.3d at 76. Further, the court held, plain error analysis would be available in any event. 244 F.3d at 77. Because the only count of conviction charged two crimes and the sentencing judge made no relevant conduct findings, the court of appeals held, a sentence based on both crimes alleged in the count couldn't stand. 244 F.3d at 77-79. The remedy, the court decided, was for Mr. Sturdivant to be re-sentenced on the basis of the less serious of the two possible crimes of conviction: the evening 2.8 gram sale. 244 F.3d at 80. Importantly, the court of appeals specifically said that the resentencing court could consider whether the 3.4 gram afternoon sale should be considered as relevant conduct. Id. Sturdivant doesn't affect the calculation of Mr. Simon's sentencing range because counts 1-4 of Mr. Simon's indictment are not duplicitous. A charge is duplicitous when it alleges more than one crime, United States v. Starks, 472 F.3d 466, 470 (7th Cir.2006), a situation often seen when the statute cited in the count defines more than one crime. See, e.g., United States v. Savoires, 430 F.3d 376, 379-380 (6th Cir.2005) (18 U.S.C.  924(c) creates two separate crimes of "use" and "possession"). "Duplicity creates a risk that the jury might return a less than unanimous guilty verdict, potentially exposes the defendant to prejudice at trial and sentencing, and in some cases subjects the defendant to double jeopardy." United States v. Pansier, 576 F.3d 726, 734 [104 AFTR 2d 2009-5904] (7th Cir.2009). But when the statute
defines a single crime that can be committed in any of several ways, a count that charges that the defendant committed that single crime in more than one way, the "ways in which [the statutory crime] can be committed may be alleged in the conjunctive in one count ... and proof of any of them will support [a] conviction." United States v. Haynes , 582 F.3d 686, 704 (7th Cir.2009). The crime charged in counts 1-4 of Mr. Simon's indictment alleges commission of the crime charged in 26 U.S.C.  7206(1):
Any person who((1)) Declaration under penalties of perjury.-Willfully makes and subscribes any return, statement, or other document, which contains or is verified by a written declaration that it is made under the penalties of perjury, and which he does not believe to be true and correct as to every material matter ...
shall be guilty of a felony and, upon conviction thereof, shall be fined not more than $100,000 ($500,000 in the case of a corporation), or imprisoned not more than 3 years, or both, together with the costs of prosecution. That statute defines a single crime, committed by wilfully making and subscribing a sworn return not believed to be true in every manner. The making and subscribing the false return is the crime; the statute doesn't make each false entry in a single return a separate crime. Counts 1-4 of Mr. Simon's indictment, then, were not duplicitous. They didn't raise the risk that Mr. Simon would, like Elbert Sturdivant, be convicted by a jury consisting of some jurors thinking him guilty of one crime and some jurors thinking him guilty of another. Mr. Simon's jury found, beyond a reasonable doubt, that Mr. Simon wilfully made a subscribed a sworn return he didn't believe to be true for the calendar year 2003, did so again in 2004, and again in 2005, and again in 2006. There is no uncertainty as to the crimes of which Mr. Simon was convicted in counts 1-4, so there is no need to ignore any provision of the sentencing guidelines (or, eventually, any other sentencing consideration under 18 U.S.C.  3553) triggered by convictions for violation of 26 U.S.C.  7206(1).

b. Sufficiency of Evidence of Tax Loss
Mr. Simon also objects to the presentence report's tax loss calculation on the grounds set forth in testimony by Herbert Long, an accountant and former Internal Revenue Service agent, hearing officer, and associate chief of the appeals office. Mr. Long has offered, either through testimony or proffer, various opinions in these proceedings that various payments to the Simons were reimbursements of expenses, loan receipts, loan repayments, or distribution of capital. He has evaluated the tax loss at anywhere from zero to $173,000. Mr. Long was a very likeable witness, but in the end was not a persuasive one. When asked what caused him to change or expand his opinions at various points during these proceedings, he seemed to say that he proposed any plausible scenario that would favor his client. He supported his opinions by assuming the truth of [pg. 2011-1398] color> what Mr. Simon said or wrote, and by inferring that since Mr. Simon loaned to others, others loaned to him. The trial evidence is far more persuasive to the court than Mr. Long's suppositions. The moneys that the Simons funneled to themselves were taken without authorization and used as income would have been used. No one viewed them as reimbursements or as distributions of capital. Nor, despite the accounting entries the Simons made, did anyone truly view them as loans. There was scant evidence (and no credible evidence) that anyone associated with the entities from which the money came knew that they were "loaning" Mr. Simon anything; it does not appear that Mr. Simon negotiated or bargained with anyone to get the money; no note or other instrument memorializes any loan to Mr. Simonafter 1997, much less any terms for time or method of repayment or interest due. The lack of documentation is particularly noteworthy with respect to JAS Partners, which claimed to have been in the business of lending, but actually seems to have done little but serve as a pipeline into the Simons' personal accounts. The court finds, by a preponderance of the evidence, that Mr. Simon received from the entities at issue, and did not report or pay taxes on, the following sums in the following years (these figures include years as to which no charges were filed, pursuant to U.S.S.G.  1B1.3(a)(2):
1999 $177,400 ----------------------------------2000 $380,781 ----------------------------------2001 $258,228 ----------------------------------2002 $158,402 ----------------------------------2003 $245,800 ----------------------------------2004 $341,143 ----------------------------------2005 $472,637 ----------------------------------2006 $739,920 ----------------------------------2007 393,195 ----------------------------------$3,167,506 Because the crimes involved filing tax returns that under-reported gross income, the tax loss is defined at 28 percent of the unreported gross income, unless a more accurate determination of the loss can be made. U.S.S.G.  2T 1.1(c)(1)(A). No more accurate determination can be made on this record-other
calculations are possible, but none are more accurate. The court overrules Mr. Simon's objections to  11, 13, 16, 20-22, and 65 of the presentence report. The tax loss is 28 percent of $3,167,506, or $886,901.69. The offense level is 20. U.S.S.G.  2T4.1(H).

2. Tax Counts Enhancements a. Sophisticated Means
U.S.S.G.

 2T1.1(b) requires a two-level offense enhancement if "the offense involved sophisticated
means...." The presentence report and the government contend this enhancement applies. Mr. Simon objects, arguing that the entities primarily involved in the transactions (JS Elekta and Elekta Limited) used domestic bank accounts and that in any event, the use of offshore accounts is unremarkable for one with twenty years of experience as an international businessman. Mr. Simon insists on greater sophistication than the guidelines require for this enhancement. Application Note 4 tells us that For purposes of subsection (b)(2), "sophisticated means" means especially complex or especially intricate offense conduct pertaining to the execution or concealment of an offense. Conduct such as hiding assets or transactions, or both, through the use of fictitious entities, corporate shells, or offshore financial accounts ordinarily indicates sophisticated means. This definition, while more demanding than the earlier standard of ""a greater level of planning or concealment" than a typical fraud of that kind," United States v. Wayland, 549 F.3d 526, 528 (7th Cir.2008) (citing United States v. Robinson, 538 F.3d 605, 607-608 (7th Cir.2008), doesn't require sophistication so great that nothing more intricate can be imagined. Mr. Simon used multiple entities to hide and disguise income. There were no apparent legiti- [pg. 2011-1399] color> mate reasons for so many business entities. JAS Partners seems to have existed solely as a chute for money into the Simons' personal accounts. He used accounts in foreign countries one wouldn't associate with either the entity or his business. Funds were broken into other checks, often routed through two or three entities to Mrs. Simon, all in a single day, as on July 15, 2004 and July 26, 2005. Those complexities and intricacies allowed Mr. Simon to walk off with tax-fee compensation for about eight years, see United States v. Wayland, 549 F.3d at 529 ("his overall scheme, which lasted nine years and involved a series of coordinated fraudulent transactions, was complex and sophisticated"), bamboozled worldly and urbane investors in Ichua, and involved especially complex and especially intricate offense conduct pertaining to the execution or concealment of the scheme. The court overrules Mr. Simon's objection to  23 and 66 of the presentence report. His offense level on counts 1-4 is increased by two levels, to level 22.

b. Role in the Offense
The guidelines require a two-level enhancement for a defendant who was an organizer, leader, manager, or supervisor of another criminal participant. U.S.S.G.  3B 1.1(c). The government and thepresentence report contend this enhancement is required because Mr. Simon led his wife Denise in the process that led to the false income tax returns. Mr. Simon objects, arguing that the record establishes neither that he led or supervised his wife nor that she was a criminal participant. He also challenges the
enhancement's applicability when the participants are spouses. The law doesn't support Mr. Simon's proposition that the role in offense enhancement doesn't apply when one spouse directs another. In United States v. Herrera, 878 F.2d 997 (7th Cir.1989), the defendant directed his wife's participation in drug distribution. The court of appeals rejected the argument Mr. Simon makes today: "It is also irrelevant that the criminal participants happen to be husband and wife. The guidelines contain no spousal exception; rather, 3B 1.1(c) applies any time there is more than one participant, regardless if the participants happen to be husband and wife." Id. at 1002 (citation omitted). Denise Simon was a participant in the tax fraud scheme. She received most of the money, often via several checks in the same day. She was the primary record-keeper who entered the money as "loans." She was an account signatory for JAS Partners, Elekta Limited, and J.S. Elekta Ltd. She signed the false tax returns and apparently filed some of them by mailing them. Mrs. Simon served as bookkeeper for several of the related entities, kept minutes for them, and participated in several of their board meetings and some of their correspondence. Denise Simon was a knowing participant, and so a criminal participant, in the tax fraud scheme. Many (perhaps most) of the money arrived at the Simons' doorstep by way of checks payable to Mrs. Simon. She had to have known when she entered those checks as "loans" in the records she maintained that she hadn't borrowed money from the payor entity. Her knowledge is demonstrated by her false statement to I.R.S. Special Agent Paul Muschell, on the morning that the search warrant was executed at the Simon residence, that no financial records were in the residence and that all the records were with James Simon in Ukraine; in truth, the records were on a computer at the residence, under Mrs. Simon's screen name. Finally, Mr. Simon directed Denise Simon in the execution of the tax fraud scheme, as demonstrated by the e-mails admitted into evidence at the sentencing hearing as Government Exhibits 4 through 8, in which James Simon instructed Denise Simon as to what to do with various financial instruments. Mr. Simon managed Denise Simon in this criminal activity. The court overrules Mr. Simon's objections to  15, 24, and 68 of the presentence report. His offense level on counts 1-4 is increased by two levels, to level 24, because of his role in the offense.

c. Abuse of Position of Trust
U.S.S.G.  3B 1.3 requires a two-level offense enhancement for a defendant who abused a positionof trust in a way that significantly facilitated the commission or concealment of the offense. The government and the presentence report contend that Mr. Simon did both: that his use of the entities' money abused the trust of the entities themselves and the entities' other owners, who placed Mr. Simon in a lightly supervised position of extraordinary discretion; and that Mr. Simon's training and experience as an accountant and financial expert facilitated his weaving a web of accounts, some in unexpected offshore locations, through which he could pass money to himself. Mr. Simon objects on several grounds.
He denies that he held positions of trust in the entities, and denies that he used his skills and knowledge in any sophisticated way the facilitated the crimes or their concealment. Mr. Simon's argument is difficult to understand. Mr. Simon was managing director of Ichua Limited and JS Elekta Leasing Ltd. He [pg. 2011-1400] color> was president of William R. Simon Farms, Inc. and Elekta Ltd. He was general partner of JAS Partners. Beyond the repose of trust inherent in naming a person to such positions (much less to all the positions) with broad inherent discretion, Mr. Simon had significantly less supervision than would employees whose responsibilities are generally less discretionary. He (and in some instances his wife) had signature authority on the business accounts, and he had (as evidence by the way things played out) authority to issue checks without board or majority partner approval. The sentencing hearing testimony of Roland Bopp demonstrates that while Ichua and JS Elekta Leasing had conscientious and capable board members, Mr. Simon had sufficiently thinly supervised discretion to pilfer hundreds of thousands of dollars that investors (including some of the directors) had intended for construction of a telecommunication system in Ukraine. That lightly supervised discretion in the operation of these companies and partnerships made it possible for Mr. Simon to divert millions of the entities' dollars to his personal use. He abused a position-indeed, five positions-of private trust. The court overrules Mr. Simon's objections to  25 and 69 of the presentence report. His offense level on counts 1-4 is increased by two levels, to level 26, because of his abuse of his positions of trust. The pre-grouping offense level for counts 1-4 is 26.

B. The FBAR Counts 1. Base Offense Level
Counts 6-8, the foreign bank account report (" FBAR") counts, are grouped as a single offense, as well. U.S.S.G.  3D 1,2(d). The base offense level for violation of 31 U.S.C.  5314 is "6 plus the number of offense levels from the table in  2B 1.1 (Theft, Property Destruction, and Fraud) corresponding to the value of the funds...." U.S.S.G.  2S1.3(a)(2). The total value of the foreign bank accounts (according to the return Mr. Simon belatedly filed in 2010) from 2003 to 2007 was $50,064,000. The referenced table assigns 24 levels to a value of more than $50 million. U.S.S.G.  2B 1.1(b)(1)(M). The offense level for Mr. Simon's FBAR counts, then, starts at 30. The presentence report recommends that calculation of the pre-grouping offense level for counts 6-8 end there. The parties disagree, though for different reasons. Mr. Simon argues for application of U.S.S.G. 2S1.3(b)(3), which requires that the offense level bereduced to six if (a) the defendant didn't know or believe that the funds were proceeds or, or were
intended to promote, unlawful activity, and the crime didn't involve bulk cash smuggling, (b) the offense wasn't committed as part of a pattern of unlawful activity involving more than $100,000 in a twelvemonth period, (c) the defendant didn't act with reckless disregard of the source of the funds, (d) the funds were the proceeds of lawful activity, and (e) the funds were to be used for a lawful purpose. Mr. Simon bears the burden of demonstrating the applicability of this "safe harbor" provision by a preponderance of the evidence. United States v. Keleta , 552 F.3d 861, 866 (D.C.Cir.2009). Mr. Simon has met this burden. He has shown that the money that went into the related entities were proceeds of lawful activity-raising funds to develop and construct a telecommunications company in Ukraine. Mr. Simon hasn't accounted for each dollar that went into the related entities, but the guideline doesn't require him to do so; guideline issues must be proven by a preponderance of the evidence. See, e.g., United States v. Saenz, 623 F.3d 461, 467 (7th Cir.2010) (defendant must prove entitlement to reduction by preponderance). He has explained why people put money into those entities, and the record contains no suggestion that any of these accounts were used to launder proceeds from sales of weaponry, drugs, classified secrets, gambling, prostitution, or other racketeering activities. Unlike the district courts in United States v. Sweeney , 611 F.3d 459, 477 (8th Cir.2010) and United States v. Keleta, 552 F.3d 861 (D.C.Cir.2009), this court has enough information to find that it is more likely than not that the funds in the entities' accounts were the proceeds of lawful activity. The funds were to be used for lawful purposes-again, to develop and construct a telecommunications company in Ukraine. Even after Mr. Simon diverted them from that purpose, they were used for lawful purposes-the support, education, and entertainment of the Simon family. It might be true, as the government suggests, that Mr. Simon committed wire fraud to divert those funds, but that crime simply shifted the money from one lawful purpose to another. The safe harbor provision in U.S.S.G.  2S1.3(b)(3) applies. The court sustains Mr. Simon's objections to the presentence report's recommendation against application of the safe harbor provision, and reduces Mr. Simon's offense level for counts 6-8 to six.

2. FBAR Count Enhancements
The government argues that the enhancements for sophisticated means, aggravating role, [pg. 2011-1401] color> and abuse of position of trust or use of a special skill apply to the FBAR counts (indeed, to all the counts), not just to the tax counts. The government doesn't identify a guideline under which an offense level calculated under U.S.S.G.  2S1.3(b)(3) might be enhanced for the use of sophisticated means. In any event, whatever the sophistication and complexity of the overall scheme, there is nothing complex about failing to file reports with a federal income tax return. Mr. Simon strove mightily and stealthily to extract tax-free dollars from the entities with which he was associated, but that's not what he was charged with having done in counts 6-8. In those counts, as Mr. Simon's was told, jury the criminal activity consisted of (1) Mr. Simon havingsignature or other authority over bank, securities, or other financial accounts in a foreign country in the year addressed in the count, (2) that had a balance exceeding $10,000 in aggregate value; (3) that Mr. Simon knew that he had a legal duty to file a report of foreign financial accounts; and (4) that Mr. Simon knowingly and willfully failed to file the report on or before June 30 of the year addressed in the count. There is no sophistication involved in not filing those reports. On the same reasoning, Mr. Simon's positions of private trust and his special skills as an accountant had much to do with Mr. Simon being in a position in which he was supposed to file these reports, but had no facilitating role in his failure to do so. No enhancement under U.S.S.G.  3B 1.3 is appropriate with respect to counts 6-8. Denise Simon signed the tax returns and filed at least one by mailing it. She knew of the foreign accounts and had signature authority with respect to several of the accounts. She was a knowing participant, managed by Mr. Simon, in the scheme that led her to that circumstance. The court agrees with the government that Mr. Simon's offense level must be increased by two levels under U.S.S.G.  3B 1.1(c) with respect to the FBAR counts. The court sustains the government's objection to  62 of the presentence report and increases Mr. Simon's offense level by two levels, to level eight, on counts 6-8. The court overrules the government's objections to  60 and 64 of the presentence report. The pre-grouping offense level for counts 6-8 is eight.
C. The Mail Fraud and Education Fraud Counts 1. Base Offense LevelMail fraud is punishable by imprisonment for as long as twenty years, so the base offense level for counts 9-12, 15, and 17-23 is seven. U.S.S.G.  2B 1.1(a)(1). The court is to enhance that offense level according to a loss table if the loss exceeded $5,000. Mr. (and Mrs.) Simon attached false returns to private and federal financial aid applications that produced a total of $166,670.35 in financial aid for their children. The loss table requires a ten-level enhancement in offense level if the loss amount is more than $120,000 but not more than $200,000. U.S.S.G.  2B 1.1(b)(F). The government and the presentence report recommend that the court apply that ten-level enhancement. Mr. Simon objects to the ten-level enhancement because, he contends, there was no tax loss. His argument stands on two legs. First, the court denied the government's forfeiture motion with respect to the mail fraud counts because the government had presented too little evidence "that the Simons wouldn't have received any need-based financial aid from Culver or Canterbury had they reported their income honestly." December 21, 2010 Opinion and Order (Doc. No. 138 at p. 4). And second, the Indiana schools have disclaimed any desire for restitution. Mr. Simon's argument misapprehends what the court is to measure. "Loss," for purposes of U.S.S.G. 2B
1.1(b), is the greater of actual loss and intended loss. Application Note 3(A). Intended loss is the pecuniary harm that was intended to result from the offense. Application Note 3(A)(ii). The government was unable to prove, for forfeiture purposes, actual loss from the mail fraud with respect to the Indiana schools, and appears to fall short as well with respect to proof of actual loss that is needed for an order of restitution. None of those concerns address intended loss. It is inescapable to the court that the Simons attached their false federal income tax returns, with numbers bolstered by their omission of large sums spent on family travel (into which the applications inquired) because they intended to get financial aid that they wouldn't have received otherwise. But for their sham pretenses of need, the financial aid awards they sought might have gone to other applicants or not been awarded at all. What the Simons received from the financial institutions as a result of their fraudulent applications is within what the guidelines mean by "intended loss." The loss-here, the intended loss-from these fraudulent applications for financial aid was more than $120,000 but not more than [pg. 2011-1402] color> $200,000, requiring a ten-level enhancement in offense level. U.S.S.G.  2B 1.1(b)(F). The court overrules Mr. Simon's objections to  14, 16, 35, and 73 of the presentence report. Mr. Simon's offense level for 9-12, 15, and 17-23 is increased by ten levels, to level 17, because of the amount of the loss.

2. Mail Fraud and Education Fraud Counts Enhancements
The guidelines require a two-level enhancement if the fraud crime involved sophisticated means. U.S.S.G.  2B1.1(b)(9)(C). "Sophisticated means" has the same meaning for the fraud guidelines that it had with respect to the tax fraud calculation. U.S.S.G.  2B 1.1 Application Note 8(B). The presentence report and Mr. Simon recommend against applying this enhancement; the government objects. Once the tax forms were created and filed (completing the crime of filing a false tax return), there was nothing especially complex or intricate about using the forms as attachments to financial aid forms. The court agrees with the presentence report and Mr. Simon that the fraud crimes didn't involve sophisticated means within the meaning of U.S.S.G. 2B1.1(b)(9)(C). The court overrules the government's objection to  73 of the presentence report. Mr. Simon's offense level for counts 9-12, 15, and 17-23 remains at 17. The government contends that the two-level role in the offense enhancement applies with respect to counts 9-12, 15, and 17-23 because Mr. Simon directed Denise Simon in the commission of the financial aid fraud. The court agrees with the government. Evidence at trial indicated that Mrs. Simon delivered papers to the schools in conjunction with the financial aid applications, pursuant to James Simon's direction. The court sustains the government's objection to  75 of the presentence report. Mr. Simon's offense level with respect to counts 9-12, 15, and 17-23 is increased by two levels, to level 19, because of his managerial role in the fraud. The government contends that Mr. Simon's offense level on the fraud counts should be increased byanother two levels pursuant to U.S.S.G. 3B1.3, the "abuse of position of trust or use of a special skill" enhancement applied in calculating the offense level for the tax counts. Mr. Simon and the presentence report disagree, as does the court. Enhancement of Mr. Simon's offense level for his role in the offense forecloses any further enhancement for use of a special skill, U.S.S.G.  3B1.3 ("if this adjustment is based solely on the use of special skill, it may not be employed in addition to an adjustment under 3B1.1 (Aggravating Role)"), and Mr. Simon held no position of private trust with respect to Culver Academies, Canterbury School, or Mary Baldwin College. The court overrules the government's objection to  77 of the presentence report. The pre-grouping final adjusted offense level for counts 9-12, 15, and 17-23 is 19. 

D. Grouping the Offense Levels
Mr. Simon's offense level for counts 1-4 is 26; his offense level for counts 6-8 is 8; his offense level for counts 9-12, 15, and 17-23 is 19. The group with the highest offense level-counts 1-4, at level 26-is counted as one unit. U.S.S.G.  3D 1.4(a). The group that is seven levels less serious than the most serious-counts 9-12, 15, and 17-23, at level 19-is counted as one-half a unit. U.S.S.G.  3D 1.4(b). The group that is 18 levels less serious than the most serious group-counts 6-8, at level 8-is disregarded for purposes of calculating the post-grouping offense level. U.S.S.G.  3D 1.4(c). Because there are one and one-half units in Mr. Simon's guideline calculation, the offense level of the most serious group is increased by one level. The post-grouping offense level is 27.E. Acceptance of ResponsibilityThe sentencing guidelines require a two-level offense level reduction for a defendant who clearly accepted responsibility for the offenses of conviction. U.S.S.G.  3E1.1(a). Mr. Simon's decision to go to trial steepens his climb to this reduction, but doesn't make it impossible; "[i]n rare situations a defendant may clearly demonstate an acceptance of responsibility for his criminal conduct even though he exercises his constitutional right to a trial. This may occur, for example, where a defendant goes to trial to assert and preserve issues that do not relate to factual guilt...." Application Note 2 to U.S.S.G.  3E1.1. Mr. Simon contends that he didn't deny the conduct alleged in the tax counts-the transactions themselves-but rather challenged the funds' proper legal characterization. With respect to the FBAR counts, he says he was trying to preserve his claim that an IRS notice meant that he didn't have to file FBARs during the years charged. Mr Simon says that the financial aid was awarded without reliance on the tax returns or expenditure information he submitted with the applications. Mr. Simon hasn't accepted responsibility within the meaning of the sentencing guidelines. Through the sentencing hearing, he has denied that the money that cascaded into his [pg. 2011-1403] color> personal accounts was income. He moved for judgment of acquittal on all counts at the close of the government's
case in chief, at the close of all the evidence, and post-trial, based on the insufficiency of the evidence. Mr. Simon has expressed no remorse whatsoever. Mr. Simon denied essential factual elements at trial and put the government to its burden of proof. He had every right to do so. But he hasn't accepted responsibility within the meaning of the guidelines, and is not entitled to a reduction in offense level for having done so. The court overrules Mr. Simon's objections to  76 of the presentence report. His final post-grouping adjusted offense level is 27.

III. Summary of Rulings on Objections
Although the objections don't affect the advisory guideline range, the government has objected to the presentence report to the extent it opines that Mr. Simon doesn't have the money to pay a fine. Noting Mr. Simon's substantial income in 2009, what would appear to be extraordinary expenditures by Mr. Simon during this prosecution, and that JAS Partners had assets of just under $4 million as of the end of 2008. The presentence report responds that Mr. Simon reported having liquidated most of JAS Partners for his defense. The government voices a very reasonable suspicion, given Mr. Simon's handling of these accounts in the past, but a party objecting to a presentence report's factual content bears a higher burden. The objector must furnish some evidence that calls into question the reliability or correctness of the presentence report. United States v. Mays, 593 F.3d 603, 608 (7th Cir.2010). The party that agrees with the presentence report has the burden of demonstrating the report's accuracy only when the objector creates real doubt as to the information's reliability. United States v. Maiden, 606 F.3d 337, 339 (7th Cir.2010); United States v. Panice , 598 F.3d 426, 439 (7th Cir.2010). The government has not raised real doubt about Mr. Simon's present ability to pay a fine in addition to restitution that will, according to the presentence report, exceed $1 million. The court overrules the government's objection to  127 and 128 of the presentence report. In summary, the court sustains Mr. Simon's objections to the presentence report's recommendation against application of the safe harbor provision in U.S.S.G. 2S1.3(b)(3), and sustains the government's objections to  62 and 75 of the presentence report. Those rulings require the court to reject the grouping paragraphs ( 78-84) of the presentence report, as well. The court adopts as its own findings  1-61, 63-74, 76-77, and 85-144 of the presentence report, specifically including  90-127 concerning Mr. Simon's financial condition and earning ability.
IV. Calculation of Advisory Range
This is Mr. Simon's first criminal conviction of any sort, so he is assigned to criminal history category I. Given the offense level of 27, the sentencing guidelines recommend a sentencing range of 70 to 87 months' imprisonment. A hearing to determine a reasonable sentence will be scheduled in a separate order after consultation with counsel's schedules.1 In closing argument at the sentencing/motion hearing on March 8, defense counsel argued for the first time that the government's production of the Special Agent's report at trial was also untimely, and requested leave to amend the motion to dismiss to include that allegation. The court denied the request as untimely.
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OPINIONIN THE UNITED STATES DISTRICT COURT FOR THE WESTERN DISTRICT OF TENNESSEE EASTERN DIVISION,

ORDER DENYING DEFENDANT'S MO TION TO DISMISS AMENDED COM PLAINT
Judge: J. DANIEL BREEN UNITED STATES DIS TRICT JUDGEINTRODUCTIONThis matter was initially brought by the Plaintiffs, David W. Nance and Priscilla Lynn Nance (the "Nances"), on March 9, 2012 against the United States of America (some times referred to herein as the "Government"). (D.E. 1.) On August 29, 2012, they filed an amended complaint, seeking a refund of tax penalties. (D.E. 20.) Before the Court is the Defendant's motion to dismiss the amended complaint pursuant to Rule 12(b)(6) of the Fed eral Rules of Civil Procedure. (D.E. 25.)
STANDARD OF REVIEWThe Rule permits a court to dismiss a com plaint for "failure to state a claim upon which relief can be granted." Fed. R. Civ. P. 12(b)(6). "When a court is presented with a Rule 12(b)(6) motion, it may consider the [c]omplaint and any exhibits attached thereto, public records, items appearing in the record of the case and exhibits attached to defendant's motion to dismiss so long as they are referred to in the [c]omplaint and are central to the claims contained therein." Bassett v. Nat'l Col legiate Athletic Ass'n, 528 F.3d 426, 430 (6th [pg. 2013-1617] color> Cir. 2008). "[T]he district court must construe the complaint in the light most favorable to the plaintiff and must accept all the factual allega tions contained in the
complaint as true." Paige v. Coyner, 614 F.3d 273, 277 (6th Cir. 2010) (citing Lambert v. Hartman, 517 F.3d 433, 439 (6th Cir. 2008)). "In order to survive a Rule 12(b)(6) motion to dismiss, [a plaintiff's] com plaint need contain only "enough facts to state a claim to relief that is plausible on its face."" Id. (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570, 127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007)).
FACTS ALLEGEDThe Plaintiffs have alleged the following facts. The Nances reside in Milan, Tennessee and own and operate Nance Tool & Die, Inc., a Tennessee corporation. Their attorney, Robert Bly, of Knoxville, Tennessee, who held himself out as an experienced tax adviser, informed the Plaintiffs that they could minimize income sub ject to federal taxation by forming offshore cor porations domiciled in the Bahamas. To that end, he assisted them in forming Baha mian-domiciled Philco Investments, Ltd. ("Philco"), of which Mr. Nance was principal shareholder. Thereafter, Nance transferred funds from Nance Tool & Die's corporate account to Philco's bank account in Nassau. On Bly's ad vice, Plaintiffs also incorporated Luxum Inter national, Ltd. in the Bahamas and a trust in Costa Rica. At the time, Bly assured the Plain tiffs their investments were proper. In late 1999, however, counsel contacted the Nances to inform them that the offshore trans actions may "no longer" be valid from a tax standpoint. Consequently, they ceased all their Bahamian and Costa Rican operations and de posits. Bly did not instruct Plaintiffs to remove funds from the offshore accounts, make reports to any agency, including the Internal Revenue Service ("IRS" or the "Service"), or take any other action. On November 25, 2003, the IRS issued Let ter 3679 to the Plaintiffs, advising that they were under examination by the agency in con nection with their offshore financial arrange ments. They were invited to participate in the Voluntary Compliance Initiative, a program under which they could minimize their expo sure to penalties by providing certain informa tion to the Government. If they complied, a civil fraud penalty would only be imposed for the "major" year. For any other year, only a delinquency or accuracy-related penalty would be assessed. The letter further stated that "[a]dditionally, we will not impose information return civil penalties for failure to comply with [Internal Revenue Code ("IRC")] sections ... 6048 [which requires reporting with respect to foreign trusts], if you file delinquent or amended information returns." (D.E. 20-1 at 1.) The letter provided that civil penalties for violations involving Re ports of Foreign Bank and Financial Ac counts ( FBAR) will be imposed for only one year and we may resolve the FBAR penalty for less than the statutory amount based on the facts and circumstances of your case. Ex cept for the FBAR penalty in one year, to which you will be expected to agree, civil penalties will not be imposed for failure to file an FBAR, for filing a false FBAR, or failing to keep records you are required to keep, if you file delinquent or amended FBARs. (Id.). Letter 3679 instructed that, in order to participate in the program, Plaintiffs had to ad vise the IRS
within thirty days of the date of the letter of their intention to participate. All required materials were to be submitted within 150 days. The agency contact person was listed therein as Elysia A. Wilcox. After consulting with an attorney 1 and their accountant, the Nances opted to participate in the initiative. On December 8, 2003, they pro vided a Form 2848 to their accountant, Tom Shelton, permitting him to discuss their tax is sues with the IRS. The Nances submitted the same form to their current attorney, Frank Stockdale Carney, on March 18, 2004. The form included power to discuss issues related to their income taxes and civil penalties for tax years 1996 through 2003. By letter dated March 24, 2004, Carney advised Wilcox that he was working with the Plaintiffs on a response to her letter and enclosed a copy of the Form 2848. In a subsequent correspondence dated April 9, 2004, Carney informed Wilcox of the facts and circumstances of Plaintiffs' offshore transactions and sought to begin the process of filing the necessary documents to be in compli ance with the initiative. In the early summer of 2004, Carney contacted Janet Cunningham, the revenue agent assigned to the Nances' case, stating: As you and I discussed, there may be some informational returns, such as reports in IRC section[] ... 6048, that should have been filed in the past in connection with the for eign bank accounts. At this time, the Nances no longer maintain any of the foreign bank accounts. You mentioned that in your review you would determine whether these informa [pg. 2013-1618] color> tional returns are now moot and we do not need to file those, or whether you want us to file any of those applicable returns. As I con firmed, if you feel you need us to file the ap plicable informational returns, please let me know and we will prepare those returns. (Id. at 33.) Plaintiffs worked diligently to deter mine whether information reported for years 1997 through 2000 was correct and voluntarily filed amended returns based on professional ad vice received in 2003 and 2004 and at the re quest of the IRS. As part of the Voluntary Compliance Initiative, the Nances worked with the Service to formulate a Closing Agreement. Carney met with Cunningham on July 2, 2004, during which they discussed the remaining and amended returns that would be required. Car ney took notes at the meeting that reflected his clients would need to file a Form 3520-A for the years 1997 through 2004, and that 2004 would be the final return. In a November 4, 2004 letter to Cunningham, Carney submitted, among other things, a Form 3520-A for the years 1997 through 2003. He stated therein that the submission was "[i]n response to [her] re quest at [their] last conference for additional in formation and reporting returns ..." (Id. at 35.) Otherwise, the Nances would have been required, pursuant to the 2003 Form 3520-A's filing instructions, to mail the form to the IRS Center located in Philadelphia, Pennsylvania. On February 23, 2006, Plaintiffs executed a Closing Agreement with the IRS, pursuant to which they filed Forms 3520, 3520-A, 5472 and TD F 99-22.1 for the years 1999 through 2002. Under the terms of the Closing Agree ment, Plaintiffs paid $1,245,396.52 in taxes due and $446,344.50 in penalties for 1999, along with interest. The Closing Agreement was signed by the Commissioner of Internal Reve nue on April 12, 2006. The document provided in part that "[t]his agreement is final and con clusive except ... if it
relates to a tax period ending after the date of this agreement, it is subject to any law, enacted after the agreement date, that applies to that tax period." (Id. at 9.) On September 11, 2006, the Service issued Notice Number CP15 to the Plaintiffs, assess ing an additional penalty in the amount of $156,478.00 for the 2003 tax year based on their failure to timely file the Form 3520-A due March 15, 2004. In subsequent notices, num bered CP503 and CP504, dated October 16, 2006 and November 20, 2006, respectively, the Nances were advised of interest added to the penalty, bringing the total balance to $158,897.00. Plaintiffs filed a Request for Pen alty Waiver with the Taxpayer Advocate on June 1, 2007, citing reasonable cause for late filing of Form 3520-A. The request was denied on June 26, 2007. On August 8, 2007, the Nances filed a Writ ten Protest Appeal, requesting reconsideration of the determination based on reasonable cause. A conference was held with an appeals officer on March 11, 2008. The appeal was denied on October 20, 2009. A month later, the Plaintiffs filed a claim for credit for the period ending December 31, 2003, which the IRS disallowed on March 29, 2010. The Plaintiffs submit that they are entitled to relief on the following grounds: ((a)) The penalty assessed against Plaintiffs by Defendant is improper because Plaintiffs filed Forms 3520, 3520-A, 5472 and TD 99-22.1 for tax years 1999-2002 after receiving notice re garding the Voluntary Compliance Initiative dated November 25, 2003; however, Plaintiffs received a late filing fee for 2003 Form 3520-A. ((b)) The 2003 Form 3520-A return was filed with the understanding that it was part and par cel of a Voluntary Compliance Initiative under which the Plaintiffs over a couple of years worked with an assigned Revenue Officer to determine what returns were required, to file such returns, and to pay back taxes associated with foreign bank accounts. ((c)) The Letter 3679 and the Voluntary Com pliance Initiative had assured the Plaintiffs that a civil fraud penalty and a civil penalty for fail ing to file an FBAR would be assessed for only one year, and the Plaintiffs paid such penalties for 1999 as stated in the Closing Agreement. Letter 3679 further assured Plaintiffs that the offer contained therein pertained to years end ing after December 31, 1998. ((d)) The Closing Agreement, executed by the Plaintiffs and the Commissioner, included the penalties assessed with respect to tax year end ing December 31, 1999 and further stated that it was conclusive as to all tax periods except "if it relates to a tax period ending after the date of this agreement" and such Closing Agreement was last executed by the Commis sioner on April 12, 2006. ((e)) Plaintiff's attorney, Mr. Carney, first contacted Ms. Elysia A. Wilcox by letter dated March 24, 2004, about the Plaintiffs' participa tion in the Voluntary Compliance Initiative, which was within the 150-day period permitted by Letter 3679. ((f)) Mr. Carney's and the Plaintiffs' under standing was that the Service would determine what, if any, information returns and amended returns were required and would notify Mr. [pg. 2013-1619] color> Carney and the Plaintiffs, at which time the Plaintiffs would file such returns. In fact, Plain tiffs filed such returns upon the instruction of the Service's agent, including returns for 2003, in finalizing the
Voluntary Compliance Initia tive. All information returns, including the 2003 Form 3520-A, were mailed as one single packet to the agent to conclude the Voluntary Compli ance Initiative. ((g)) Under the Plaintiffs' reasonable reliance on Letter 3679, the Closing Agreement, and the Voluntary Compliance Initiative, no assessment should ever have been made for 2003 because the Plaintiffs' understanding was that any pen alties for late filing of all necessary information returns related to the Plaintiffs' offshore trans actions were covered by such Letter 3679, the Closing Agreement, and the Voluntary Compli ance Initiative. ((h)) Alternatively, the Plaintiffs should be granted the requested relief because they had reasonable cause for failing to timely file the 2003 Form 3520-A, which was not due to will ful neglect. (D.E. 20 at 13-15.)

ASSERTIONS OF THE PARTIES AND ANALYSIS
[1] The Government first submits that the tax period ending December 31, 2003 and, by extension, the 2003 Form 3520-A, the late fil ing of which was the basis for the penalty at is sue, was not, as Plaintiffs claim, part of any agreement between the Nances and the IRS. Under 26 U.S.C.  7121, the Service"is au thorized to enter into an agreement in writing with any person relating to the liability of such person ... in respect of any internal revenue tax for any taxable period." 26 U.S.C.  7121(a). Closing
agreements under the statute are "final and conclusive," except on a show ing of "fraud or malfeasance, or misrepresenta tion of a material fact[.]" 26 U.S.C.  7121(b). Accordingly, "closing agreements are
binding on the parties as to the matters agreed upon and may not be modified or disregarded in any pro ceeding unless there is a showing of fraud, malfeasance, or misrepresentation of a material fact." In re Spendthrift Farm, Inc., Crowell, 931 F.2d 405, 407 [67 AFTR 2d 91-924] (6th Cir. 1991); see also In re 305 F.3d
258 B.R. 885, 888 [87 AFTR 2d 2001-1134] (E.D. Tenn. 2001) (same), aff'd,
474 [90 AFTR 2d 2002-6374] (6th Cir. 2002). Closing agreements under  7121(a) "are contracts and generally are interpreted under or dinary 106 F.3d 720, 723 [79 AFTR 2d 97-914] (6th Cir. 1997).

contract principles." Roach v. United States,
"An ambiguous clos ing agreement will be interpreted in accord with the surrounding circumstances." Id. "[I]f the essential terms of an agreement are deemed unambiguous, a court will not look beyond the four corners of the document to determine the parties' intent." Rink v. Comm'r of Internal Revenue, F.3d 168, 171 [75 AFTR 2d 95-1098] (6th Cir. 1995). The Defendant points out that the Closing Agreement entered into by the Plaintiffs re ferred only to the tax years 1997 through De cember 31, 2002 and that, while the Nances could have requested inclusion of the 2003 tax year within the agreement's terms, they did not do so. Although they do not dispute that the 47
Closing Agreement did not specifically mention 2003 returns, the Plaintiffs insist that, at a mini mum, there is some ambiguity as to whether it applied only to years 1997 through 2002 or to all tax years other than those ending after the date of the agreement. Thus, they submit that the Court is permitted to consider parol evi dence -- in this case, the parties' conduct and Letter 3679 -- in construing the Closing Agree ment. Even if the Court agreed with the Govern ment that the 2003 Form 3520-A filing did not fall within the ambit of the Closing Agreement, 26 U.S.C.  6677, which provides for the impo sition of penalties for
failure to file information with respect to foreign trusts and under which the penalty here was assessed, states that "[n]o penalty shall be imposed ... on any failure which is shown to be due to reasonable cause or not due to willful neglect." 26 U.S.C.  6677(d). "Reasonable cause" requires the tax payer to
demonstrate that he "exercised ordi nary business care and prudence but neverthe less was unable to file the return within the prescribed time." United States v. Boyle, 85-1535], 105 S. Ct. 687, 690, 469 U.S. 241, 246 [55 AFTR 2d

83 L. Ed. 2d 622 (1985) (internal quotation marks omitted). "Willful
neglect" is defined in this context as "conscious, inten tional failure or reckless indifference." Id. at 245, 105 S. Ct. at 690. The taxpayer is charged with the "heavy burden" of showing both rea sonable cause and absence of willful neglect. 2 Id., 105 S. Ct. at 689-90; Shafmaster v. United States, 137 [111 AFTR 2d 2013-788] (1st Cir. 2013). In attempting to meet their burden, the Nances argue that (1) Bly did not indicate to [pg. 2013-1620] color> them that they needed to report any transactions to the IRS or take other action in connection with prior offshore transactions, advice upon which they relied, and that (2), upon receipt of Letter 3679 and knowledge of filing require ments relating to the offshore transactions, Plaintiffs immediately sought advice from their accountant and new attorney, who opened a di alogue with the IRS, which constituted the ex ercise of ordinary business care. The Govern ment discounts the first of the proffered bases, contending that Plaintiffs could not have relied upon advice regarding when a 2003 tax form should have been filed when Bly ceased repre senting them in 1999. However, it is not clear from the record before the Court when Bly's representation ceased. Further, "[a]lthough re lying on an expert for the ministerial task of filing a tax return does not constitute reasona ble cause, relying on an expert's advice con cerning substantive questions of tax law, such as whether a liability exists in the first instance, may constitute reasonable cause." Estate of Liftin v. United States, (Fed. Cl. 2011) (cit ing Boyle, 469 U.S. at 250, 101 Fed. Cl. 604, 608 [108 AFTR 2d 2011-7108] 707 F.3d 130,
105 S. Ct. 687 [55 AFTR 2d 85-1535]) (internal 114 F.3d 366, 369 [79

quotation marks omitted); see also McMahan v. Comm'r of In ternal Revenue,
AFTR 2d 97-2808] (2d Cir. 1997) ("reliance on a mistaken legal opinion of a competent tax ad viser -- a lawyer or accountant --that it was un necessary to file a return constitutes reasonable cause"). The Nances may be able to prove facts demonstrating that they relied in good faith on Bly's failure to advise them of the need to file a Form 3520-A for tax year 2003 and that they did not otherwise know during the
period of his representation that such a fil ing was required. When they received Letter 3679, Plaintiffs became aware of their obligation to make cer tain filings with the Service. As noted above, their subsequent counsel, Mr. Carney, met with revenue officer Cunningham in July 2004, four months after the Form 3520-A's March 2004 due date. According to the amended complaint, "Mr. Carney and Ms. Cunningham discussed the remaining returns and amended returns that would be required. Mr. Carney took notes from such meeting, noting that the Plaintiffs would need to file a Form 3520-A for the years 1997 through 2004 (stating that 2004 would be the final return)." (D.E. 20  42.) Carney provided the form to Cunningham directly pursuant to her request in November 2004. "Reasonable cause may exist when a tax payer files a return after the due date, but does so in reliance on an expert's erroneous ad vice." Estate of Liftin, 101 Fed. Cl. at 608. Re liance on the erroneous advice of an IRS of ficer or employee may also constitute reasonable cause. See McMahan, 114 F.3d at 369; Tesoriero v. Comm'r of Internal Revenue, No. 18959-10, 2012 WL 3964976 [TC Memo 2012-261], at
4 (U.S. Tax Ct., Sept. 11, 2012). Viewing the facts alleged in the light most favorable to the Plaintiffs, the Court finds they have stated a plausible claim that their failure to timely file the 2003 Form 3520-A was due to reasonable cause, based on Mr. Carney's communications with Ms. Cunningham.
CONCLUSIONFor the reasons set forth herein, the Defen dant's motion to dismiss is DENIED. IT IS SO ORDERED this 11th day of April 2013. J. DANIEL BREEN UNITED STATES DISTRICT JUDGE 1 The amended complaint does not indicate whether this individual was Bly, Frank Stockdale Carney, see infra, or someone else. 2 The Government does not argue that the Nances' failure to file the form at issue was the result of willful neglect and nothing currently in the record raises an inference thereof. Thus, for purposes of the instant motion, the Court will assume Plaintiffs did not willfully neglect their tax liability and will focus on whether they have passed muster under Rule 12(b)(6) on the issue of reasonable cause.
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HEADNOTE1. Report of foreign bank and financial accounts-failure to file-penalties-assessment and collection-enforcement. Judgment was entered for taxpayer on govt.'s complaint to enforce assessment
of penalties for taxpayer's allegedly willful failure to timely report his interest in 2 Swiss bank accounts on Form TDF 90-22.1 for tax year 2000: govt. failed to prove that taxpayer's reporting failure was willful under 31 USC 5314 . Although taxpayer's original year 2000 return checked "no" box for disclosing foreign accounts, testimony or other evidence that taxpayer knew authorities were aware of accounts and that accounts had already been frozen before taxpayer filed return, that he relied on preparer in respect to that return, and that he did disclose accounts on subsequent forms, showed lack of willfulness in his original reporting failure and that such was just "understandable omission." Also, fact that he pled guilty to tax evasion in respect to funds held in subject accounts wasn't preclusive of willfulness issue here because there was "factual incongruence" between facts underlying his guilty plea and those establishing willfulness under 31 USC 5314 . Reference(s):  60,115.01(5) Code Sec. 6011;Code Sec. 7401;Code Sec. 7403 FBAR
OPINIONIN THE UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF VIRGINIA Alexandria Division,
Memorandum OpinionJudge: Liam O'Grady United States District Judge
I. BackgroundIn this case, the Government seeks to enforce its assessment of two " Report of Foreign Bank and Financial Accounts" (" FBAR") penalties against Defendant J. Bryan Williams for willfully failing to report his interest in two Swiss bank accounts for the tax year 2000 as required by 31 U.S.C.  5314. Based on the findings of fact and conclusions of law that follow, the Court concludes that the Government falls short of meeting its burden in establishing that Williams willfully failed to disclose assets in a foreign account in violation of 31 U.S.C.  5314.

II. Procedural Posture
The Government instituted this action by filing its Complaint (Dkt. No. 1) on April 23, 2009. Williams filed his Answer (Dkt. No. 6) on July 10, 2009. After discovery, the Government moved for summary judgment (Dkt. No. 11) on January 6, 2010. By an Order dated March 19, 2010 (Dkt. No. 37), the Court denied the Government's Motion for Summary Judgment, finding that genuine disputes of material facts remained. The Court held a bench trial on April 26, 2010. In lieu of closing arguments, the Court permitted the parties to file simultaneous post-trial briefs and responses thereto. The parties' briefs have now been
received and this matter is ripe for disposition.
III. JurisdictionTitle 28,  1345 of the United States Code provides subject matter jurisdiction over this case, as this
is a suit "commenced by the United States." Further, the Government states that it has commenced this action at the request of and with the authorization of the Chief Counsel for the IRS and at the direction of the Attorney General, pursuant to 26 U.S.C.  7401, which states that "No civil action for the
collection or recovery of taxes, or of any fine, penalty, or forfeiture, shall be commenced unless the Secretary authorizes or sanctions the proceedings and the Attorney General or his [pg. 2010-6151] color> delegate directs that the action be commenced." 1

IV. Legal Standard
The statute at issue, 31 U.S.C.  5321(b)(l), permits the Secretary of Treasury to "commence a civil action to recover a civil penalty assessed under subsection (a)...." However, the statute does not indicate the legal standard to be applied by courts in such an action. The Court is aware of no other court which has addressed this issue. Both parties cite Eren v. Commissioner, 180 F.3d 594 [83 AFTR 2d 99-2799] (4th Cir. 1999) a FourthCircuit case which discusses the legal standard applicable in a trial before the U.S. Tax Court, for the proposition that the Court's review is "de novo, and the general rule is that it is a decision based on the merits of the case and not on any record developed at the administrative level." Id. at 597-598. The Court agrees that a de novo standard is appropriate here. Though Eren is not wholly on point, the Court looks to the rationale in providing de novo review in a trial before the tax court as instructive in this case. Further, in enforcement actions brought by the Government in other contexts, e.g., U.S. S.E.C. v. Pirate Investor LLC, 580 F.3d 233,239 (4th Cir. 2009) (  10(b) enforcement action under the
Securities Exchange Act of 1934); Hi-Tech Pharm., Inc. v. Crawford, 544 F.3d 1187, 1191 (11th Cir. 2008) (enforcement actions brought under the Federal Food, Drug, and Cosmetic Act); Reich v. Local 89 , 36 F.3d 1470, 1474 (9th Cir. 1994) (Labor-Management Reporting and Disclosure Act of 1959), the Government is required to prove its case by a preponderance of the evidence on the record established at trial. The Court is also persuaded that a de novo standard is appropriate given that 31 U.S.C.  5321 provides for no adjudicatory hearing before an FBAR penalty is assessed. See United States, v. Healy Tibbitts Const. Co., 713 F.2d 1469, 1475 (9th Cir. 1983) ("where, as here, the statute contemplates a full adjudicatory hearing before the agency, a court trial de novo is inappropriate" (emphasis added)); United States v. Indep. Bulk Transp., Inc. , 394 F.Supp. 1319 (S.D.N.Y.1975) (same).

V. Findings of Fact Not in Dispute
The following are findings of fact which are not in dispute among the parties and which were established by the evidence submitted at trial: (1.) In 1993, Defendant Williams opened two bank accounts at Credit Agricole Indosuez, SA, in the name of ALQI Holdings, Ltd., a British Corporation. Def. Ex. 20. (2.) Between 1993 and 2000 Williams deposited more than $7,000,000 in assets in the accounts, earning more than $800,000 in income over that period. (3.) Schedule B, Part III of Williams' 2000 income tax return instructed Williams to indicate whether he had an interest in financial accounts in a foreign country by checking "Yes" or "No" in the appropriate box and directed him to Form TCF 90-22.1. (4.) On Williams 2000 tax return the box was checked "No." (5.) The deadline for filing a TDF 90-22.1 form for the tax year 2000 was June 30, 2001. (6.) Williams did not file a TDF 90-22.1 form by June 30, 2001. (7.) Williams' tax attorneys and accountants advised him to make a series of complete disclosures to Swiss and U.S. authorities. Tr. at 73; 77-78. (8.) In January 2002, Williams disclosed the ALQI accounts to John Manton of the IRS in Washington, D.C. Tr. at 76. (9.) On October 15, 2002, Williams disclosed the accounts by filing his income tax return for the tax year 2001. Tr. at 72; Def. Ex. 5. (10.) Williams made full disclosure of the ALQI accounts on February 14,2003, as part of his application to participate in the Offshore Voluntary Compliance Initiative. Tr. at 74-76; Def. Ex. 5. (11.) In February 2003, Williams filed Amended Returns for 1999 and 2000 which disclosed details about his ALQI accounts. (12.) Thereafter in May 2003, Williams agreed to plead guilty to tax fraud again fully disclosing all information about the ALQI Swiss bank accounts. Tr. at 78. (13.) On June 12,2003, Williams pleaded guilty to one count of conspiracy to defraud the United States and to one count of criminal tax evasion in connection with funds held in the Swiss bank accounts during the years 1993 through 2000. Id. (14.) On January 18, 2007, Williams filed the TDF 90-22.1 form for all years going back to 1993, including tax year 2000.
VI. Findings of Fact In Dispute
At trial, there were several significant facts in dispute, most significantly being when Williams first met with the Swiss authorities and when the ALQI accounts were frozen. The Government pointed to testimony given by Williams in a related case before the U.S. Tax Court wherein Williams stated the accounts were frozen in 2001 instead of 2000. However, as Defendant notes, the IRS had already stipulated in the TaxCourt case that the Swiss account was frozen on November 14, 2000 at the behest of the U.S. Government, a fact that was thereafter confirmed by the IRS Appeals Office. Tr. at 93; Def. Ex. 29. Defendant also asserted that November 14, 2000 is the proper date in its Opposition to the Government's Motion for Summary Judgment. The Government made no attempt to correct the date in its Reply Brief, though the issue became apparent during oral argument on the Motion, and the Court noted that dispute in its March 19, 2010 Order denying the Government's Motion for Summary Judgment. During his testimony at this trial, Williams adamantly maintained that November 14, 2000 was the actual date the account was frozen, and insisted that he misspoke during his Tax Court testimony, explaining that the date was a collateral issue during the Tax Court proceedings that he had not focused on in preparing for the case. For its part, the Government attempted to disavow its stipulation in the Tax Court by claiming that the stipulation was made in a different jurisdiction by a different set of Government lawyers. Tr. at 43. Upon giving full consideration to all of the evidence, the Court is persuaded by Williams testimony and as such makes the following findings as to facts which were in dispute: (1.) In the summer of 2000, Swiss authorities requested a meeting with Williams to interview him with respect to the ALQI accounts. Tr. at 38. (2.) Williams subsequently retained Swiss and US attorneys. Tr. at 44. (3.) On November 13,2000, Williams met with Swiss authorities about the ALQI accounts. Tr. at 44. (4.) Swiss authorities, acting at the request of the U.S. Government, thereafter froze Williams' ALQI accounts on November 14,2000. Tr. at 37-38, 93; Def. Ex. 24. (5.) Given their November 13, 2000 meeting with Williams and the November 14, 2000 seizure of his assets in the ALQI accounts, Swiss and U.S. authorities were aware of these assets. Id. (6.) In June of 2001, Williams retained tax attorneys to advise him with respect to his interests at Credit Agricole Indosuez. (7.) Despite hiring tax lawyers and accountants, Williams had never been advised of the existence of the TDF 90-22.1 form prior to June 30, 2001, nor had he ever filed the form in previous years with the Department of Treasury. Tr. at 79.
VII. Discussion 2Title 31,  5314 of the U.S. Code requires qualifying individuals to disclose their interests in foreign Section 5314(b) allows the Secretary of Treasury to delegate its authority for
bank accounts.
enforcement of the section and to prescribe the methods for doing so. The Department of Treasury did so in promulgating the disclosure requirements at issue here, including the requirement to file the TDF 90-22.1 form. See 31 C.F.R.  103.24-27. Pursuant to the applicable regulation, an individual is required to file Form TDF 90-22.1 if: (1) the individual was a resident or a person doing business in the United States; (2) the individual had a financial account or accounts that exceeded $10,000 during the calendar year; (3) the financial account was in a
foreign country; and (4) the U.S. person had a financial interest in the account or signatory or other authority over the foreign financial account. See 31 C.F.R.  103.24; 103.27. Williams does not dispute that he meets the first three of these requirements. 3 Civil penalties for willful violations of  5314 are provided in 31 U.S.C.  5321(a)(5)(B), 4 which allowed for a maximum assessment of $100,000. Section 5321(b)(l) authorizes the Secretary of Treasury to assess these penalties; the Secretary delegated that authority to the IRS in 31 CFR  103.56(g). Thus, the crux of this case is whether Williams "willfully" violated any portion of 2010-6153] color>  5314. [pg.
V. "Willful Violations"[1] While ""willfully" is a word of many meanings whose construction is often dependent on the context in which it appears," the Supreme Court has clarified that "[w]here willfulness is a statutory condition of civil liability, it is generally taken to cover not only knowing violations of a standard, but reckless ones as well." Safeco Ins. Co. of Am. v. Burr, 551 U.S. 47, 57 (2007) (citations and internal quotations omitted). Importantly, "a single, or even a few, inadvertent errors would not amount to a "willful" violation. At some point, however, a repeated failure to comply with known regulations can move a [defendant's] conduct from inadvertent neglect into reckless or deliberate disregard (and thus willfulness)...." Am. Arms Int'l v. Herbert, 563 F.3d 78, 85 (4th Cir. 2009) (citing RSM, Inc. v. Herbert, 466 F.3d 316 (4th Cir. 2006) (internal citations omitted). In this case, the Government has failed to prove a "willful" violation. The Court finds that the Government's case does not adequately account for the difference between failing and willfully failing to disclose an interest in a foreign bank account. 5 Further, the Government fails to differentiate tax evasion from failing to check the box admitting the existence of a foreign bank account.

ii. Whether Williams Willfully Violated  5314
Form 1040, Schedule B, Part III instructs a taxpayer to report an interest in a financial account in a foreign country by checking "Yes" or "No" in the appropriate box on Form 1040. Specifically, Schedule B, Part III, Question 7a of Williams' Form 1040 reads: At any time during 2000, did you have an interest in or a signature or other authority over a financial account in a foreign country, such as a bank account, securities account, or other financial account? See instructions for exceptions and filing requirements for Form TDF 90.22.1. Def. Ex. 3. It is undisputed that "No" is checked in the box adjoining Question 7a on Williams' Form 1040.Id. The Government argues that Williams' signature on his Form 1040 is prima facie evidence that Williams knew the contents of his tax return. See U.S. v. Dehlinger , 2010-1280], 368 Fed.Appx. 439, 447 [105 AFTR 2d 949
2010 WL 750083 at 7 (4th Cir. March 5, 2010) (citing United States v. Mohney ,
F.2d 1397 [68 AFTR 2d 91-5938] (6th Cir. 1991)). However, "[a] taxpayer's signature on a return does not in itself prove his knowledge of the contents, but knowledge may be inferred from the signature along with the surrounding facts and circumstances " Mohney, 949 F.2d at 1407. In this case, upon examination of the surrounding facts and circumstances presented at trial, the Court is not persuaded that Williams was lying about his ignorance to the contents of the Form 1040. As mentioned, there is no dispute that Williams checked the "No" box indicating that he had no foreign bank accounts and that he failed to submit the requisite TDF 90-22.1 form by June 30,2001 when it was due. However, these actions occurred after Williams found out that the U.S. and Swiss authorities knew about the ALQI accounts. On November 13, 2000, seven months before he failed to check the correct box, Williams met with the Swiss authorities about the ALQI accounts. At the same time, at the request of the U.S., the Swiss authorities froze the assets in the ALQI accounts. 6 In response to these actions, also in 2000, Williams sought the advice of both Swiss and U.S. counsel. The Court finds that given these facts along with the other testimony given at trial, it clearly follows logically that Williams was aware that the authorities knew about the ALQI accounts by the fall of 2000, significantly before June 30,2001, The fact that Williams had been notified by Swiss authorities that they were aware of the ALQI accounts and the subsequent freezing of his assets in the account strongly indicate to the Court that Williams lacked any motivation to willfully conceal the accounts from authorities after that point. Further, Williams' subsequent disclosures throughout 2002 and 2003 corroborate his lack of intent. Though made after the June 30,2001 deadline, Williams' disclosure of the ALQI accounts to John Manton of the IRS in January 2002 indicates to the Court that Williams continued to believe the assets had already been disclosed. That is, it makes little sense for Williams to disclose the ALQI accounts merely six months after the deadline he supposedly willfully violated. Had the authorities only become aware of the accounts in the intervening six months, Williams' disclosures to Manton may have been viewed in a different light. However, given that Williams believed authorities had been on notice of the accounts since well before the June 30, 2001 deadline, Williams' disclosures to Manton indicate that Williams was not in a mindset to conceal the accounts just six months prior. The same can be said of Williams' disclosure of the ALQI accounts via his filing of a 2001 tax return. This disclosure is not consistent with a man who knew he had unlawfully concealed his interests in a foreign bank account. Rather, they indicate Williams' consciousness of guilt for evading income taxes, which he never equated with a foreign banking disclosure violation. Similarly, though Williams' February 14, 2003 disclosure in the course of his application to participate in the Offshore Voluntary Compliance Initiative was likely motivated by the possibility of attaining amnesty, the 2003 disclosure is also consistent with an
individual who had already been caught avoiding income taxes and was no longer seeking to conceal his assets or income. The Government argues that Williams' guilty plea should estop him from arguing that he did not willfully violate  5314 for the tax year 2000. However, the evidence introduced at trial established that the scope of the facts established by Williams' 2003 guilty plea are not as broad as the Government suggests, and there remains a factual incongruence between those facts necessary to his guilty plea to tax evasion and those establishing a willful violation of  5314. That Williams intentionally failed to report income in an effort to evade income taxes is a separate matter from whether Williams specifically failed to comply with disclosure requirements contained in  5314 applicable to the ALQI accounts for the year 2000. As Williams put it in his testimony at trial, "I was prosecuted for failing to disclose income. To the best of my knowledge I wasn't prosecuted for failing to check that box." Tr. at 34. After reviewing the evidence presented at trial, the Court concludes that Williams' testimony that he only focused on the numerical calculations on the Form 1040 and otherwise relied on his accountants to fill out the remainder of the Form is credible, and should be given more weight than the mere fact that Williams checked the "No" box. In sum, the Court finds that Williams' failure to disclose already-frozen assets in a foreign account was not an act undertaken intentionally or in deliberate disregard for the law, but instead constituted an understandable omission given the context in which it occurred. The Government has failed to meet its burden to establish by a preponderance of the evidence that Williams willfully violated  5314.
VIII. ConclusionFor the foregoing reasons, the Court concludes that the Government failed to meet its burden in establishing Williams' liability under 31 U.S.C. 532 l(b). Judgment is hereby entered in favor of Defendant J. Bryan Williams. An appropriate order shall issue. Liam O'Grady United States District Judge Alexandria, Virginia September 1, 2010 1 In turn, 31 U.S.C. 7402 provides that "district courts of the United States at the instance of the United States shall have such jurisdiction to make and issue in civil actions, writs and orders of injunction, and...render such judgments and decrees as may be necessary or appropriate for the enforcement of the internal revenue laws."
2 Additional findings of fact appear throughout the Court's conclusions of law as needed. 3 Williams does dispute whether he had "signatory or other authority" over the account due to its freezing by Swiss authorities, but the issue is rendered moot by the Court's conclusions in the remainder of this Opinion. 4 As that statute existed prior to amendment in 2004. Willful violations are now addressed in 31 U.S.C.  5321(a)(5)(C), which provides a different calculation of the maximum available penalty. As discussed in greater detail infra, the statute was also amended to expand the scope of the statute to acts falling below the willfulness standard, but those provisions were not in effect for the tax year 2000. 5 It is worth noting that Congress has since amended 31 U.S.C.  5321 to allow the government to assess a civil penalty for FBAR violations regardless of whether the violation is willful. See 31 U.S.C.  5321(a)(5), as amended by P.L. 108-357. Further, the statute now provides a "reasonable cause" exception. See 31 U.S.C.  5321(a)(5)(B)(ii). While the issue of Williams' liability under the statute as amended is not before the Court, the Court notes that Congress found it necessary to expand the coverage of  5321 to address a class of conduct falling short of the "willful" standard solely accounted for under the old statute. Clearly, simply failing to file a Form TDF 90.22.1 was insufficient to subject an individual to liability for a civil penalty under the old statute. 6 As noted, Williams argues that because the accounts were frozen, it is also debatable whether Williams had "signatory or other authority over" the accounts as required by 31 C.F.R.  103.24 by June 30, 2001. That question is moot, however, given the remainder of the Court's Opinion.
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HEADNOTE1. Examination of books and witnesses- procedure and enforcement-Bank Secrecy Act-5th Amendment privilege against self-incrimination; required records excep tion. District court properly determined that taxpayer was required to comply with subpoena issued for FBAR information about suspected offshore bank accounts as part of grand jury in vestigation: although taxpayer invoked 5th Amendment privilege against self-incrimination, such didn't apply and couldn't be used to resist subpoena because subpoenaed information fell under required records exception, for records that were required to
be maintained by law/by BSA and were "essentially regulatory," cus tomarily kept, and carried some public aspects. Taxpayer's arguments that exception couldn't apply because act of production would be com pelled, testimonial, and self-incriminating were flawed. Reference(s):  73,447.513(15)
OPINIONIN THE UNITED STATES COURT OF AP PEALS FOR THE ELEVENTH CIRCUIT, Appeal from the United States District Court for the Northern District of Georgia Before HULL, WILSON and HILL, Circuit Judges. Judge: HULL, Circuit Judge: [PUBLISH] This appeal concerns a grand jury investiga tion and the issuance of subpoenas duces tecum to a target (the "Target") and his wife, which required the production of records concerning their foreign financial accounts. The Target and his wife refused to comply with the subpoenas by producing their records, asserting their Fifth Amendment privilege against self-incrimination. The government moved to compel, pointing out that the Supreme Court has recognized an ex ception (the "Required Records Exception") to the self-incrimination privilege when certain records are kept pursuant to a valid regulatory scheme. See Shapiro v. United States, 335 U.S. 1, 32-33, 68 S. Ct. 1375, 1391-93 (1948). The government contended that the foreign fi nancial account records sought in this case fell within that Exception. The district court agreed, ruling that the Required Records Exception ap plied to the subpoenaed records, and therefore, the records were not subject to the Target and his wife's privilege against self-incrimination. After review and oral argument, we join the three of our sister circuits that have considered the same issue here about foreign financial ac count records and conclude that the subpoenaed records fall within the Required Records Ex ception. We thus affirm the district court's grant of the government's motion to compel.
I. BACKGROUNDThe relevant facts are both brief and undis puted. The present appeal arises out of a grand jury investigation in the Northern District of Georgia, jointly conducted by the Internal Rev enue Service ("IRS"), the U.S. Department of Justice Tax Division, and the U.S. Attorney's Office (collectively, the "government"). The government suspected that the Target, along with his wife, maintained foreign bank accounts both together and individually. For the years under investigation, the Target and his wife filed joint tax returns. Among other things, the government's investigation focused on the Tar get and his wife's
failures to: (1) disclose on their tax returns their ownership of or income derived from their foreign accounts; and (2) file, with the U.S. Department of the Treasury, Forms TD F 90-22.1, Reports of Foreign Bank and Financial Accounts (" FBAR") for these alleged accounts. 1 During the course of its investigation, on June 29, 2011, the grand jury, at the request of the U.S. Attorney, issued subpoenas duces te cum to both the Target and his wife. These subpoenas required the Target and his wife to produce any foreign financial account records that they were required to keep pursuant to the federal regulations governing offshore banking. Specifically, the subpoenas requested: [f]or the tax years 2006 to the present: any and all records required to be maintained pursuant to 31 C.F.R.  103.32 relating to [pg. 2013-795] color> foreign financial accounts that you had/have a financial interest in, or signature authority over, including records reflecting the name in which each such account is maintained, the name and address of the foreign bank or other person with whom such account is maintained, the type of such account, and the maximum value of each such account during each specified year.[ 2 ] The Target and his wife informed the gov ernment that they would not produce the sub poenaed records. Thereafter, on September 20, 2011, the government filed a motion seeking to compel their compliance with the subpoenas. In its motion, filed in the district court, the gov ernment argued that the Bank Secrecy Act ("BSA"), 31 U.S.C.  5311 et seq., and its im plementing regulations, required the Target and his wife to keep the foreign financial account records sought by the subpoenas. Because the subpoenas were directed at only those records kept "within the requirements of [the] regula tions," the Required Records Exception to the Fifth Amendment privilege against self-incrimination applied, such that the Target and his wife could not resist complying with the subpoenas on Fifth Amendment grounds. The government requested that the district court grant the motion to compel and enter an order directing the Target and his wife "to show cause why they should not be held in contempt for failing to comply with the subpoenas." The Target and his wife filed a response to the government's motion to compel, arguing that the Required Records Exception did not apply to them based on the particular facts and circumstances of their case. On November 7, 2011, the district court granted the government's motion to compel. In pertinent part, the district court found that the documents requested in the subpoenas fell within the Required Records Exception be cause: (1) federal law required the Target and his wife to maintain and make available for in spection records regarding their foreign finan cial accounts; (2) that recordkeeping require ment, imposed by federal statute and implemented by federal regulations, was part of a civil regulatory scheme that was ""essentially regulatory" and not criminal in nature"; (3) the records were of the sort that "bank customers would customarily keep"; and (4) the records had "public aspects" because they contained information that federal law required the Target and his wife to maintain and make available for inspection by the IRS, as well as report to the Treasury Department. The district court ordered the Target and his wife to produce the subpoe naed foreign financial account records "or be subject to contempt."
The Target and his wife did not comply with the district court's order. On March 5, 2012, the government moved the district court to hold the Target and his wife in contempt, pursuant to 28 U.S.C.  1826. The district court issued an order holding the Target and his wife in contempt for their failure to comply with the district court's earlier November 7 order. The district court, however, stayed the enforcement of its contempt order pending the outcome of any appeal. The Target and his wife timely ap pealed.
II. DISCUSSION[1] On appeal, the Target 3 argues that he properly invoked his Fifth Amendment privi lege against self-incrimination, and that the dis trict court erred in concluding that the Required Records Exception applied to the subpoenaed records. The Target also argues that because his act of producing the subpoenaed records could potentially be incriminating, his Fifth Amend ment privilege against self-incrimination should apply to his act of production, as well as apply ing to the records themselves. 4 Before discussing these privilege issues, we review the Bank Secrecy Act and its related regulations.

A. The Bank Secrecy Act
The Currency and Foreign Transactions Re porting Act of 1970, Pub. L. 91-508, 84 Stat. 1118 (1970), is generally referred to as the Bank Secrecy Act ("BSA"). The BSA's pur pose is "to require certain reports or records where they have a high degree of usefulness in criminal, tax, or regulatory investigations or proceedings...." 31 U.S.C.  5311. Section 241 of the BSA, codified at 31 U.S.C.  5314, providesthat the "Secretary of the Treasury shall require a resident or citizen of the United States or a person in, and doing business in, the United States, to keep records, file reports, or keep records and file reports, when the resident, citizen, or person makes a transaction or main tains a relation for any person with a foreign fi nancial agency." Id.  5314(a). In short, the [pg. 2013-796] color> Secretary of the Treasury
must require U.S. cit izens and residents, as well as any person doing business in the United States, to "keep records and file reports" regarding their foreign finan cial transactions and relationships. See id. Pursuant to this Section 241 instruction, the Secretary of the Treasury has implemented reg ulations
that require U.S. citizens, residents, and business entities to report their foreign fi nancial accounts to the IRS. See 31 C.F.R.  1010.350. Specifically, the reporting regulation requires that: Each United States person having a financial interest in, or signature or other authority over, a bank, securities, or other financial ac count in a foreign country shall report such relationship to the Commissioner of Internal Revenue for each year in which such rela tionship exists and shall provide such infor mation as shall be specified in a reporting form prescribed under 31 U.S.C. 5314 to be filed by such persons. The form prescribed under section 5314 is the Report of Foreign Bank and Financial Accounts (TD-F
90-22.1), or any successor form. 31 C.F.R.  1010.350(a) (emphasis added). A separate regulation mandates that those persons who are required to report foreign fi nancial interests under  1010.350 retain certain foreign financial records for at least five years, making them "available for inspection as au thorized by law." Id.  1010.420. These for eign financial records must contain (1) "the name in which each such account is main tained"; (2) "the number or other designation of such account"; (3) "the name and address of the foreign bank or other person with whom such account is maintained"; (4) "the type of such account"; and (5) "the maximum value of each such account during the reporting period." Id. 5 The records named in the subpoenas here mirror the records that  1010.420 requires per sons maintaining foreign financial interests to keep and maintain for government inspection. The information contained in those subpoenaed records is also identical to information that per sons subject to  1010.420 annually report to the U.S. Department of the Treasury through FBAR, Form TD F 90-22.1. Thus, the records at issue contain information that the Target-if he has a foreign financial account and meets other qualifications specified in the BSA- must keep, report to the Treasury Department, and maintain for inspection. The question here is whether records that federal law requires a person to keep and make available for inspection by the federal govern ment can be subpoenaed by the government in a grand jury investigation when the holder of the records asserts his Fifth Amendment privi lege against self-incrimination. We now turn to a discussion of the Fifth Amendment and the Required Records Exception to that Amend ment's privilege against self-incrimination.

B. The Fifth Amendment's Privilege against Self-Incrimination
The Fifth Amendment to the United States Constitution states that "[n]o person ... shall be compelled in any criminal case to be a wit ness against himself...." This provision ap plies "when the accused is compelled to make a [t]estimonial [c]ommunication that is incrimi nating." Fisher v. United States, U.S. 391, 408 [37 AFTR 2d 76-1244], 42596 S. Ct. 1569, 1579 (1976); see also United States v. Doe, 104 S. Ct. 1237, 1241 (1984) ("[T]he Fifth Amend

465 U.S. 605, 610 [57 AFTR 2d 86-1270],
ment protects [a] person ... from compelled self-incrimination."). Courts have interpreted broadly what consti tutes a "testimonial communication." In Fisher, the Supreme Court stated that "[t]he act of producing evidence in response to a sub poena ... has communicative aspects of its own, wholly aside from the contents of the pa pers produced." 425 U.S. at 410, 96 S. Ct. at 1581; see also Doe, 465 U.S. at 612, 104 S. Ct. at 1242 ("A government subpoena compels the holder of the document to perform an act that may have testimonial aspects and an incriminat ing effect."). For
instance, by complying with a subpoena, the subpoena recipient may "tac itly concede[ ] the existence of the papers de manded and their possession or control," as well as his "belief that the papers are those de scribed in the subpoena." Fisher, 425 U.S. at 410, 96 S. Ct. at 1581; see also Baltimore City Dep't of Soc. Servs. v. Bouknight, 493 U.S. 549, 554-55, 110 S. Ct. 900, 904-05 (1990) ("[T]he act of complying with the govern ment's demand testifies to the existence, pos session, or authenticity of the things pro duced."). The issue then becomes whether the "tacit averments" made by producing the re quested materials are both ""testimonial" and [pg. 2013-797] color> " incriminating" for purposes of applying the Fifth Amendment." Fisher, 425 U.S. at 410, 96 S. Ct. at 1581; see also In re Three Grand Jury Subpoenas Duces Tecum Dated Jan. 29, 1999, 191 F.3d 173, 178 (2d Cir. 1999) ("[I]t is now settled that an individual may claim an act of production privilege to decline to produce doc uments, the contents of which are not privi leged, where the act of production is, itself, (1) compelled, (2) testimonial, and (3) incriminat ing.").

C. The Required Records Exception
Although the Fifth Amendment protects an individual against self-incrimination by barring the government from "compelling [him] to give "testimony" that incriminates him," its protective shield is not absolute. Fisher, 425 U.S. at 409, 96 S. Ct. at 1580. In some in stances, Congress may, without violating an in dividual's Fifth Amendment privilege, require that individual "to report information to the government," despite the fact that the informa tion "may incriminate the individual." United States v. Garcia-Cordero, 610 F.3d 613, 616 (11th Cir. 2010). Of relevance to the present case, the Su preme Court has made clear that when the gov ernment is authorized to regulate an activity, an individual's Fifth Amendment privilege does not prevent the government from imposing re cordkeeping, inspection, and reporting require ments as part of a valid regulatory scheme. See Shapiro v. United States, 335 U.S. 1, 32-33, 68 S. Ct. 1375, 1391-93 (1948). Based on the Required Records Exception, the government may mandate the retention or inspection of records as "to public documents in public of fices, [and] also [as] to records required by law to be kept in order that there may be suitable information of transactions which are the ap propriate subjects of governmental regulation, and the enforcement of restrictions validly es tablished." Id. at 17, 68 S. Ct. at 1384 (quoting Wilson v. United States, 221 U.S. 361, 380, 31 S. Ct. 538, 544 (1911)). The rationale underlying the Required Records Exception is "twofold." In re Two Grand Jury Subpoenae Duces Tecum, 793 F.2d 69, 73 (2d Cir. 1986). First, voluntary participa tion in an activity that, by law or statute, man dates recordkeeping may be deemed a waiver of the act of production privilege because the "obligations to keep and produce the records are in a sense consented to as a condition of being able to carry on the regulated activity in volved." In re Grand Jury Proceedings ("Mc Coy & Sussman"), 601 F.2d 162, 171 (5th Cir. 1979). 6 Second, because such recordkeeping is done pursuant to legal mandate, "the mere response by production is no more a violation of the privilege against self-incrimination than requiring the creation of the record itself, for it is the record, presumably, that might incrimi nate [the recordholder]." Id.; see also Two Grand Jury Subpoenae, 793 F.2d at 73 ("[B]ecause the records must bekept by law, the record-holder "admits" little in the way of control or authentication by producing them."). Building on Shapiro, the Supreme Court later articulated three "premises" or elements of the Required Records Exception in a pair of cases that dealt with whether the Exception applied to the payment of an excise tax on illegal gam bling wagers. See Grosso v. United States, 554]-68, 390 U.S. 62, 67 [21 AFTR 2d 390 U.S. 39, 56
88 S. Ct. 709, 713 [21 AFTR 2d 554] (1968); Marchetti v. United States,

[21 AFTR 2d 539]-57,
88 S. Ct. 697, 707 [21 AFTR 2d 539] (1968). The Supreme Court described the
three "premises" as follows: (1) "the purposes of the United States' inquiry must be essentially regulatory"; (2) the "information is to be ob tained by requiring the preservation of records of a kind which the regulated party has custom arily kept"; and (3) "the records themselves must have assumed "public aspects" which render them at least analogous to public docu ments." Grosso, 390 U.S. at 67-68, 88 S. Ct. at 713. Concluding that the Required Records Exception was inapplicable in Grosso and Marchetti, the Supreme Court stressed that any recordkeeping or inspection requirement under Shapiro must be directed at "an essentially non-criminal and regulatory area of inquiry," Marchetti, 390 U.S. at 57, 88 S. Ct. at 707, rather than "directed almost exclusively to in dividuals inherently suspect of criminal activi ties," Grosso, 390 U.S. at 68, 88 S. Ct. at 713. In the nearly 45 years that have elapsed since the Supreme Court laid out the Required Records Exception's three "premises" in Grosso and Marchetti, many of our sister cir cuits have recognized and applied these "prem ises" as though they were elements of the Re quired Records Exception. See, e.g., In re Grand Jury Subpoena, 696 F.3d 428, 432-36 (5th Cir. 2012); In re Special Feb. 2011-1 Grand Jury Subpoena Dated Sept. 12, 2011, 691 F.3d 903, 905-09 (7th Cir. 2012), petition for cert. filed, 2013 WL 152456 (U.S. Jan. 9, 2013) (No. 12-853); In re Grand Jury Investiga tion M.H., 648 F.3d 1067, 1071
[108 AFTR 2d 2011-5880]-79 (9th Cir. 2011), cert. denied, [pg. 2013-798] color> 133 S. Ct. 26 (2012); In re Grand Jury Sub poena ("Spano"), 21 F.3d 226, 228-30 (8th Cir. 1994); In re Grand Jury Subpoena Duces Tecum Served upon Underhill ("Underhill"), 781 F.2d 64, 67-70 (6th Cir. 1986); United States v. Dichne, 612 F.2d 632, 638-41 (2d Cir. 1979); United States v. Webb, 398 F.2d 553, 556 (4th Cir. 1968). Importantly here, in several of these cases- In re M.H. (9th Cir.), Grand Jury Subpoena Dated Sept. 12, 2011 (7th Cir.), and In re Grand Jury Subpoena (5th Cir.)-our sister cir cuits upheld the application of the Required Records Exception to individuals who were served with subpoenas that sought the produc tion of financial records required to be kept pursuant to the BSA and its implementing regu lations. In re Grand Jury Subpoena, 696 F.3d at 430-31; Grand Jury Subpoena Dated Sept. 12, 2011, 691 F.3d at 909; In re M.H., 648 F.3d at 1069; see also Dichne, 612 F.2d at 638-41 (applying the Required Records Exception to the BSA's currency reporting requirements).

D. Analysis-Application of the Required Records Exception
With this analytical framework in place, we now turn to our application of the Required Records Exceptionto the particular records at issue here. For the reasons set forth below, we conclude that the government has met its bur den of proving that the foreign financial ac count documents sought from the Target, which the BSA and its implementing regulations re quire him to maintain, satisfy the "premises" of the Required Records Exception. 7 Because the Exception applies, both the documents themselves and the act of producing them fall outside the purview of the Fifth Amendment.
1. "Essentially Regulatory"The Target argues that the text of the BSA and its legislative history indicate Congress in tended for the recordkeeping and reporting re quirements imposed on foreign financial ac countholders to aid law enforcement, and therefore, that the purpose of the Act is crimi nal in nature rather than "essentially regula tory." Grosso, 390 U.S. at 67-68, 88 S. Ct. at 713. He asserts that because the Act lists first among its purposes the gathering of information that has a "high degree of usefulness in crimi nal, tax, or regulatory investigations," 31 U.S.C.  5311 (emphasis added), the Act's chief purpose is to fight crime. The Target also acknowledges, however, that the BSA has multiple purposes. That a statute relates both to criminal law and to civil regula tory matters does not strip the statute of its sta tus as "essentially regulatory." See Cal. Bank ers Ass'n v. Shultz, 416 U.S. 21, 76 [33 AFTR 2d 74-1041]-77, 94 S.
Ct. 1494, 1525 [33 AFTR 2d 74-1041] (1974); In re Grand Jury Subpoena, 696 F.3d at 434-35; In re M.H., 648 F.3d at 1074. In Shultz, the Supreme Court observed that the goal of assisting in the en forcement of criminal laws "was undoubtedly prominant [sic] in the minds of the legislators," as they considered the Bank Secrecy Act. Shultz, 416 U.S. at 76-77, 94 S. Ct. at 1525. The Supreme Court further observed that "Congress seems to have been equally con cerned with civil liability which might go unde tected by reason of transactions of the type re quired to be recorded or reported...." Id. at 76, 94 S. Ct. at 1525. The Supreme Court therefore concluded that "the fact that a legis lative enactment manifests a concern for the en forcement of the criminal law does not cast any generalized pall of constitutional suspicion over it." Id. at 77, 94 S. Ct. at 1525. Furthermore, the BSA also requires records to be kept "where [the records] have a high de gree of usefulness in criminal, tax, or regula tory investigations...." 31 U.S.C.  5311 (emphasis added). The House Report, that ac companied the Act, acknowledged that the Act's recordkeeping and reporting requirements not only would "aid duly constituted authori ties in lawful investigations," but also would "facilitate the supervision of financial institu tions properly subject to federal supervision" and would "provide for the collection of statis tics necessary for the formulation of monetary and economic policy." H.R. Rep. No. 91-975 (1970), reprinted in 1970 U.S.C.C.A.N. 4394, 4405. As the Fifth Circuit recently noted, the Treasury Department shares the informa tion it collects pursuant to the Act's require ments with other agencies-including the Office of the Comptroller of the Currency, the Consumer Financial Protection Bureau, the Federal Reserve Board, the Federal De
posit Insurance Corporation, the National Credit Union Administration, and the Office [pg. 2013-799] color> of Thrift Supervision-none of which are empowered to bring criminal prosecutions. In re Grand Jury Subpoena, 696 F.3d at 434- 35 (citing 31 U.S.C.  5319; 31 C.F.R.  1010.950(a)-(b)). Furthermore, violations of the BSA can be enforced by civil or criminal means, and Congress emphasized that the avail ability of civil sanctions is "of great impor tance in assuring compliance with regulations of the type contemplated by [the BSA]." H.R. Rep. No. 91-975, reprinted in 1970 U.S.C.C.A.N. 4394, 4405; see 31 U.S.C.  5321(a)(3) and (d), 5322(a) and (b). Even ignoring the non-criminal purposes of the BSA, the question is not whether Congress was subjectively concerned about crime when enacting the BSA's recordkeeping and reporting provisions, but rather whether these require ments apply exclusively or almost exclusively to people engaged in criminal activity. See Marchetti, 390 U.S. at 57, 88 S. Ct. at 707. "Therefore, that Congress aimed to use the BSA as a tool to combat certain criminal activ ity is insufficient to render the BSA essentially criminal as opposed to essentially regulatory." In re M.H., 648 F.3d at 1074. In Dichne, the Second Circuit held that a similar recordkeeping and reporting requirement of the BSA was not subject to the Fifth Amendment's privilege against self-incrimination. 612 F.2d at 638-41. The provision at issue in Dichne required anyone exporting or importing monetary instruments worth more than $5,000 (now $10,000) to file a report with the Secretary of the Treasury. See 31 U.S.C.  5316 (previously codified at 31 U.S.C.  1101). The Second Circuit noted that because "the transportation of such amounts of currency is by no means an illegal act, the Dis trict Court was correct in its finding that the re porting requirement was not addressed to a highly selective group inherently suspect of criminal activities." Dichne, 612 F.2d at 639 (internal quotation marks omitted). The Second Circuit therefore held that "[i]n view of the lack of a direct linkage between the required disclosure and the potential criminal activity, and in view of the fact that the statute is not di rected at an inherently suspect group, ... the reporting requirement does not present such a substantial risk of incrimination so as to out weigh the governmental interest in requiring such a disclosure." Id. at 641 (internal quota tion marks omitted). Consequently, activity re quired by the BSA statute was not subject to the Fifth Amendment's privilege against self-incrimination. Id.; see also United States v. Sturman, 951 F.2d 1466, 1487 (6th Cir. 1991) ("The Bank Secrecy Act applies to all persons making foreign deposits, most of whom do so with legally obtained funds. The requirement is imposed in the banking regulatory field which is not infused with criminal statutes. In addi tion, the disclosures do not subject the defen dant to a real danger of self-incrimination since the source of the funds is not disclosed.... Thus, the defendant has failed to show that the Bank Secrecy Act violated any individual right [that] ... Grosso seek[s] to protect."). The BSA and its implementing regulations at issue here apply to a wide range of individuals. "There is nothing inherently illegal about hav ing or being a beneficiary of an offshore for eign banking account," and "[n]othing about having a foreign bank account on its own sug gests a person is engaged in illegal activity." In re M.H., 648 F.3d at 1074. We agree with our three sister circuits that the recordkeeping
requirements of the BSA, as implemented by 31 C.F.R.  1010.350 and 1010.420, are es sentially regulatory in nature, as they do not target inherently illegal activity or a group of persons inherently suspect of criminal activity. See In re Grand Jury Subpoena, 696 F.3d at 435 (holding that "[b]ecause the BSA's record keeping requirements serve purposes unrelated to criminal law enforcement and because the provisions do not exclusively target people en gaged in criminal activity, we conclude that the requirements are "essentially regulatory," satis fying the [Required Records Exception]'s first prong"); Grand Jury Subpoena Dated Septem ber 12, 2011, 691 F.3d at 909 (concluding that the first "premise" of the Required Records Exception, as it pertained to BSA records, was satisfied); In re M.H., 648 F.3d at 1075 (hold ing that 31 C.F.R. 1010.420 was "essentially regulatory" because the information sought was "not inherently criminal," and therefore, "be ing required to provide that information would generally not establish a significant link in a chain of evidence tending to prove guilt"). For these reasons, we conclude that the re quested foreign financial account records satisfy the first "premise" of the Required Records Exception, as the government's interest is "es sentially regulatory" in nature.
2. "Customarily Kept"The second "premise" of the Required Records Exception examines whether the records sought are of the type typically kept in connection with the regulated activity. Grosso, 390 U.S. at 68, 88 S. Ct. at 713; Marchetti, 390 U.S. at 57, 88 S. Ct. at 707. The Target argues that the foreign financial account records sought from him do not satisfy this "premise" because the records generally relate to "secret [pg. 2013-800] color> accounts of which records are normally not maintained." The Ninth Circuit has held that the foreign financial account information required to be kept under 31 C.F.R.  1010.420 is "basic ac count information that bank customers would customarily keep, in part because they must re port it to the IRS every year as part of the IRS's regulation of offshore banking, and in part because they need the information to ac cess their foreign bank accounts." In re M.H., 648 F.3d at 1076. The Fifth Circuit has con cluded similarly, stating that foreign financial account records are "customarily kept" in sat isfaction of the Required Records Exception's second "premise" where they "are of the same type that the witness must report annually to the IRS pursuant to the IRS's regulation of off shore banking: the name, number, and type of account(s), the name and address of the bank where an account is held, and the maximum value of the account...." In re Grand Jury Subpoena, 696 F.3d at 435; see also Grand Jury Subpoena Dated Sept. 12, 2011, 691 F.3d at 909 (concluding that the second prong of the Required Records Exception was met). We agree. Simply put, the Target's argument that these records are not "customarily kept" is a non-starter. In addition to needing these for eign financial account records to comply with tax and Treasury Department reporting obliga tions, "the records sought are also of the same type that a reasonable account holder would keep in order to access his account." Grand Jury Subpoena, 696 F.3d at 435. We conclude that the subpoenaed foreign financial account records here are of a kind
"customarily kept" in connection with the regulated activity of off shore banking, thereby satisfying the second "premise" of the Required Records Exception.
3. "Public Aspects"The third "premise" of the Required Records Exception requires that the requested records "have assumed "public aspects" which render them at least analogous to public docu ments." Grosso, 390 U.S. at 68, 88 S. Ct. at 713. The Target asserts that an individual's per sonal financial records do not possess sufficient "public aspects" to satisfy this prong of the test. Generally, "[w]here personal information is compelled in furtherance of a valid regulatory scheme, as is the case here, that information as sumes a public aspect." In re M.H., 648 F.3d at 1077. The fact "that the records sought are typically considered private does not bar them from possessing the requisite public aspects." In re Grand Jury Subpoena, 696 F.3d at 436. As we concluded above, the BSA is a valid regulatory regime, and therefore, the informa tion sought pursuant to the Act "assumes a public aspect." In re M.H., 648 F.3d at 1077. The Fifth Circuit noted that "the Treasury De partment shares the information it collects pur suant to the [Bank Secrecy] Act's re cord-keeping and reporting requirements with a number of other agencies. That this data shar ing [serves] an important public purpose suffi cient to imbue otherwise private foreign bank account records with "public aspects" is not dif ficult to imagine." In re Grand Jury Subpoena, 696 F.3d at 436. The fact that 31 C.F.R.  1010.420 requires foreign accountholders to keep foreign financial account records, but to file only the TD F 90-22.1 FBAR form concerning those records with the Treasury Department, does not extin guish the public aspects of the records here. The Supreme Court has recognized that there is no material distinction between records required to be kept by law and those regularly or "eas ily accessed" by the government. See Marchetti, 390 U.S. at 56 n.14, 88 S. Ct. at 706 n.14 ("We perceive no meaningful difference between an obligation to maintain records for inspection, and such an obligation supple mented by a requirement that those records be filed periodically with officers of the United States."). Thus, this Court finds that the Target's records sought here have "public aspects," sat isfying the third and final "premise" of the Required Records Exception. See Grand Jury Subpoena Dated Sept. 12, 2011, 691 F.3d at 909 (concluding that respondent could not resist a subpoena on Fifth Amendment grounds be cause the requested records met the three prongs of the Required Records Exception). 8

E. The Act-of-Production Privilege
We now address the Target's contention that the Required Records Exception is not applica ble to a case such as this where the act of pro ducing the records would be compelled, testi monial, and self-incriminating. We reject the [pg. 2013-801] color> Target's attempt to draw a distinction, for Fifth Amendment privilege purposes, between his act of producing the records and the records them selves.As the Seventh Circuit has persuasively stated, [o]ne of the rationales, if not the main ratio nale, behind the Required Records Doctrine is that the government or a regulatory agency should have the means, over an assertion of the Fifth Amendment Privilege, to inspect the records it requires an individual to keep as a condition of voluntarily participating in that regulated activity. That goal would be easily frustrated if the Required Records Doctrine were inapplicable whenever the act of production privilege was invoked.
The voluntary choice to engage in an ac tivity that imposes record-keeping require ments under a valid civil regulatory scheme carries consequences, perhaps the most sig nificant of which, is the possibility that those records might have to be turned over upon demand, notwithstanding any Fifth Amend ment privilege. That is true whether the priv ilege arises by virtue of the contents of the documents or [by the] act of producing them. Grand Jury Subpoena dated Sept. 12, 2011, 691 F.3d at 908-09 (citations omitted) (emphasis added). Although the Supreme Court decided its "act-of-production" privilege cases after it de cided Shapiro, Grosso, and Marchetti, it has since applied the rationale behind the Required Records Exception to negate a witness's act-of-production privilege. See Bouknight, 493 U.S. at 555-62, 110 S. Ct. at 905-09 (holding, in a case involving a mother's refusal, on Fifth Amendment grounds, to comply with a court order to turn her child over to a social services agency, "[e]ven assuming that this limited tes timonial assertion is sufficiently incriminating and "sufficiently testimonial for purposes of the privilege," Bouknight may not invoke the privi lege to resist the production order because she has assumed custodial duties related to produc tion and because production is required as part of a noncriminal regulatory regime" (citation omitted)); see also Spano, 21 F.3d at 228-30 (holding that "the required records exception to the Fifth Amendment privilege will apply to the act of production by a sole proprietor even where the act of production could involve com pelled testimonial self-incrimination"); Un derhill, 781 F.2d at 70 ("In our view, in order to have meaning the required records exception must apply to the act of production as well as the contents of documents to which the doctrine applies."). Indeed, in McCoy & Sussman, our predeces sor Court determined that the act-of-production privilege discussed in Fisher was "not directed at the production of "required records,"" and that "[t]he proper designation by the govern ment of certain records to be kept by an indi vidual necessarily implies an obligation to pro duce them." 601 F.2d at 170-71. The Court added that the "obligation to keep and produce the records are in a sense consented to as a condition of being able to carry on the regu lated activity involved." Id. at 171. Further, "[i]n this respect, the mere response by pro duction is no more a violation of the privilege against selfincrimination than requiring the cre ation of the record itself, for it is the record, presumably, that might incriminate." Id. 9 We likewise reject the Target's assertion that the resolution of this question is controlled by our decision in

United States v. Argomaniz,
925 F.2d 1349 [67 AFTR 2d 91-681] (11th Cir. 1991). In Argomaniz, this
Court concluded that a criminal defendant was entitled to invoke his Fifth Amendment privilege against self-incrimination as it pertained to his act of producing incriminating business records to the IRS. 925 F.2d at 1355-56. However, the Argomaniz Court did not address the Required Records Exception as it pertained to the defen dant's assertion of privilege, and there is no in dication that the records sought by the IRS in Argomaniz were records that the defendant was required by federal law to maintain, present for inspection, or file pursuant to a valid exercise of congressional authority. Accordingly, Argomaniz is materially distinguishable from the present case. In sum, to the extent that the Required Records Exception operates to extinguish the Target's Fifth Amendment privilege against self-incrimination, it necessarily extinguishes this privilege as to both the act of producing the records and the records themselves.
III. CONCLUSIONFor the reasons stated above, and after oral argument and our review of the record in the present case, we affirm the district court's order [pg. 2013-802] color> granting the government's motion to compel the Target and his wife to comply with the sub poenas duces tecum for their foreign financial account records. 10 AFFIRMED. 1 "Each United States person" must file an FBAR form if that person has a financial interest in, or signature authority over, any finan cial account or other financial interest maintained in a foreign country. See 31 U.S.C.  5314; 31 C.F.R.  1010.350, 1010.420. 2 On March 31, 2011, 31 C.F.R.  103.32 became 31 C.F.R.  1010.420. Compare 31 C.F.R.  103.32 (2010) with id.  1010.420 (2011); see also Transfer and Reorganization of Bank Secrecy Act Regulations, 75 Fed. Reg. 65806-01 (Oct. 26, 2010). 3 Although both the Target and his wife received identical subpoenas and both are appealing the district court's contempt order, we refer to the Target as a singular entity in our discussion, for ease of reference. 4 "We review the district court's findings of relevant facts for clear error, ... and review the district court's application of the Fifth Amendment privilege de novo." In re Grand Jury Subpoena Duces Tecum Dated Mar. 25, 2011, 670 F.3d 1335, 1338 (11th Cir. 2012) (ci tations omitted). In the present case, because the issue on appeal is solely a legal one, our review is de novo. Id.
5 We note that the Target has raised no challenge to the constitutionality or legality of either the Bank Secrecy Act or its implementing regulations. And it is plainly within Congress's power to regulate foreign financial transactions undertaken by U.S. citizens and residents by mandating that such financial activity be reported yearly to the federal government. See U.S. Const. art. I,  8, cl. 3 (vesting Congress with the authority "[t]o regulate Commerce with foreign Nations"); Cal. Bankers Ass'n v. Shultz, 59 [33 AFTR 2d 74-1041], 416 U.S. 21,

94 S. Ct. 1494, 1516 (1974) (upholding the constitutionality of the Bank
Secrecy Act, noting that "[t]he plenary authority of Congress to regulate foreign commerce, and to delegate significant portions of this power to the Executive, is well established"). 6 In Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th Cir. 1981) (en banc), we adopted as binding precedent all decisions of the former Fifth Circuit handed down prior to October 1, 1981. 7 Our predecessor Court, the Fifth Circuit, applied the first and third "premises"-the "essentially regulatory" and "public aspects" elements-but did not explicitly mention the "customarily kept" element. See McCoy & Sussman, 601 F.2d at 167-71; cf. Gar cia-Cordero, 610 F.3d at 616-18 (discussing and applying the "regulatory regime exception" to the Fifth Amendment, in a case that did not involve physical records, without mention of a "customarily kept" element). In light of this precedent, the government encourages us to apply only the first and third "premises" in the present case. We need not decide if the second "premise" or element applies because, like the Fifth Circuit in its more recent decision, even if we were to "assume, for purposes of decision, that all three prongs of the test set forth in Grosso apply," we would nevertheless "conclude that all three requirements are met in this case." In re Grand Jury Subpoena, 696 F.3d at 433-34 (quoting In re M.H., 648 F.3d at 1073). 8 We also reject the Target's argument that the Required Records Exception is only triggered where there is some level of licensure or heightened government regulation at issue. We agree with the government's position that it is up to Congress to determinate the appropriate level of regulation that should accompany its mandate that certain records be kept. We note that the Fifth Circuit recently arrived at the same conclusion, holding that "[i]f the witness's argument were correct, then Congress would be prohibited from imposing the least regula tory burden necessary; it would instead be required to supplement a reporting or recordkeeping scheme with additional and unnecessary "substantive restrictions" for the sole purpose of upholding its record keeping and reporting requirements," and thus, "adopting a rule that the legitimacy of a recordkeeping requirement depends on Congress first enacting substantive restrictions would lead to absurd results." In re Grand Jury Subpoena, 696 F.3d at 436 (internal quotations omitted). 9 McCoy was the sole proprietor and operator of a customshouse brokerage office. McCoy & Sussman,
601 F.2d at 166. Representatives of the U.S. Customs Service sought to inspect McCoy's records "in accordance with regulations [19 C.F.R.  111.21 et seq.] requiring customshouse brokers to maintain records of their business and allow access to them." Id. McCoy refused to permit the inspection. Id. As part of a grand jury investigation, McCoy was later served with a subpoena duces tecum requiring the production of certain records. Id. Mc Coy contended that "even if the subpoena were limited to "required records," he would be privileged from producing the records because the mere act of producing them would be, in effect, testimonial." Id. at 170. This Court rejected that contention as to "required records." Id. at 170-71. 10 In this appeal, the government has never sought any oral testimony from the Target or his wife, and thus this case involves only records and the act of producing those records.
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OPINIONPamela J. Naughton and Rebecca S. Roberts, Sheppard Mullin Richter & Hampton LLP, San Diego, California, for appellant M.H. Frank P. Cihlar, Gregory Victor Davis, Alexander P. Robbins, Tax Division, Department of Justice, Washington, D.C., for appellee United States of America. UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT, Appeal from the United States District Court for the Southern District of California Irma E. Gonzalez, Chief District Judge, Presiding Before: William C. Canby, Jr., Ronald M. Gould, and Richard C. Tallman, Circuit Judges. Opinion by Judge Tallman
OPINIONJudge: TALLMAN, Circuit Judge: FOR PUBLICATION Appellant M.H. is the target of a grand jury investigation seeking to determine whether he used secret Swiss bank accounts to evade paying federal taxes. The district court granted a motion to compel M.H.'s compliance with a grand jury subpoena duces tecum demanding that he produce certain records related to his foreign bank accounts. The court declined to condition its order compelling production upon a grant of limited immunity and, pursuant to [pg. 2011-5881] color> the recalcitrant witness statute, 28 U.S.C.  1826, held M.H. in contempt for refusing to comply. M.H. appealed. The foreign bank account information the Government seeks is information M.H. is required to keep and maintain for inspection under the Bank Secrecy Act of 1970 (BSA), 31 U.S.C.  5311, and its related regulations. M.H. argues that if he provides the sought-after information, he risks incriminating himself in violation of his Fifth Amendment privilege. He asserts that the information he is being asked to produce
might conflict with other information M.H. has previously reported to the Internal Revenue Service (IRS). Production might reveal, for instance, that he has accounts he has not reported or that the information he has previously reported is inaccurate. On the other hand, if M.H. denies having the records, he risks incriminating himself because failing to keep the information when required to do so is a felony. The district court concluded that under the Required Records Doctrine, the Fifth Amendment did not apply. That doctrine recognizes that when certain conditions are met, records required to be maintained by law fall outside the scope of the privilege. We agree that, under the Required Records Doctrine, the Fifth Amendment does not apply. We therefore affirm the district court's order of contempt for failing to produce the information the grand jury sought.
IIn 2009, as part of a deferred-prosecution agreement with the United States Department of Justice, the Swiss bank UBS AG (UBS) provided the federal government with bank account records identifying approximately 250 U.S. taxpayers UBS might have aided in committing tax evasion. The UBS records showed that in 2002, M.H. transferred securities from his UBS account to a different Swiss bank, UEB Geneva. IRS agents began investigating him. In June 2010, a San Diego federal grand jury issued a subpoena duces tecum to M.H. for records he was required to keep pursuant to Treasury Department regulations governing offshore banking. The subpoena demanded production of: [a]ny and all records required to be maintained pursuant to 31 C.F.R.  103.32 [subsequently relocated to 31 C.F.R.  1010.420] relating to foreign financial accounts that you had/have a financial interest in, or signature authority over, including records reflecting the name in which each such account is maintained, the number or other designation of such account, the name and address of the foreign bank or other person with whom such account is maintained, the type of such account, and the maximum value of each such account during each specified year. (Emphasis added). 1 M.H. declined to provide the requested information and also declined to deny having it, reasoning that either response posed a risk of self-incrimination under the Fifth Amendment to the United States Constitution. The district court ordered him to comply anyway. When he again refused to produce the requested documents, the court conducted a show-cause hearing for failing to comply with its order and found him in contempt. However, because the district court considered M.H.'s arguments "substantial and worthy of appellate review," the court stayed the contempt order pending appeal, contingent on M.H.'s posting of a $250,000 cash bond. M.H. is not currently incarcerated and may travel without restriction. The information identified in the subpoena mirrors the banking information that 31 C.F.R.  1010.420 2
requires taxpayers using offshore bank accounts to keep and maintain for government inspection. The information the subpoena seeks is also identical to information that anyone subject to  1010.420 already reports to the IRS annually through Form TD F 90-22.1, known as a " Report of Foreign Bank and Financial Accounts," or " FBAR." Therefore, the information at issue in this contempt proceeding is information that M.H. -if he has a foreign bank account and meets other qualifications specified in the BSA-must keep, report to the Treasury Department, and maintain for IRS inspection.
IIWe review de novo mixed questions of law and fact contained within the analysis of a civil contempt proceeding. Shoen v. Shoen, 48 F.3d 412, 414 (9th Cir. 1995). We review for clear error any factual findings underlying the contumacious behavior. United States v. Bright, 596 [pg. 2011-5882] color>
F.3d 683, 694 [105 AFTR 2d 2010-1124] (9th Cir. 2010). Where incarceration has been stayed pending appeal and no party is harmed by the delay, we may exceed the thirty-day time limit for deciding appeals that  1826 would otherwise impose. In re Grand Jury Witness, 695 F.2d 359, 361 n.4 (9th Cir. 1982).
III A[1] [1] As a preliminary matter, M.H. argues that-for a number of reasons- 1010.420 does not apply to him, so he is not required to comply with the grand jury's subpoena and we need not reach the Fifth Amendment question. But at this point in its investigation, the Government need not prove the regulation or the BSA apply. It need only show a "reasonable possibility" that the subpoena will serve the grand jury's legitimate investigative purpose. United States v. R. Enters., Inc., 498 U.S. 292, 300-01 (1991). The Government is not required to justify the issuance of a grand jury subpoena by presenting evidence sufficient to establish probable cause because the very purpose of its inquiry is to establish whether probable cause exists to accuse the taxpayer of violating our tax laws. See id. at 297 ("The grand jury occupies a unique role in our criminal justice system. It is an investigatory body charged with the responsibility of determining whether or not a crime has been committed. Unlike this Court, whose jurisdiction is predicated on a specific case or controversy, the grand jury "can investigate merely on suspicion that the law is being violated, or even just because it wants assurance that it is not."" (citation omitted)). [2] There are, of course, limits to the grand jury's authority. See, e.g, id. at 299 (stating that a grand jury may not "engage in arbitrary fishing expeditions" or base its investigation on "malice or an intent to harass"). But there is no evidence of excess here. We have examined the evidence in the sealed record
along with the evidence the district court reviewed in camera. That evidence confirms that the grand jury's inquiry is a legitimate exercise of its investigatory authority. If it is later established that, for whatever legal reason, the regulation at issue does not apply to M.H., then the Government will be unable to successfully prosecute him and there is no risk of a Fifth Amendment violation. Until then, however, M.H.'s obligation to comply with the grand jury subpoena is not contingent upon whether the Government has proven the BSA and its regulations apply to him as a U.S. taxpayer who has previously filed FBARs with the Department of the Treasury.
B[3] M.H. argues that the Required Records Doctrine- which, if it applies, renders the Fifth Amendment privilege inapplicable-does not apply to this case and that the district court erred in finding otherwise. The Fifth Amendment to the United States Constitution states that "[n]o person ... shall be compelled in any criminal case to be a witness against himself." The Supreme Court has held that where documents are voluntarily created and kept, compelling their disclosure does not implicate the privilege against self-incrimination. See United States v. Doe, (citing Fisher v. United States, 465 U.S. 605, 611-12 [57 AFTR 2d 86-1270] (1984)

425 U.S. 391, 409-10 [37 AFTR 2d 76-1244] (1976)). Where
documents are required to be kept and then produced, they are arguably compelled. However, the Supreme Court has recognized that in such circumstances, the privilege does not extend to records required to be kept as a result of an individual's voluntary participation in a regulated activity. See Shapiro v. United States, 335 U.S. 1, 17 (1948) (noting that the nature of documents and the capacity in which they are held may indicate that "the custodian has voluntarily assumed a duty which overrides his claim of privilege" (quoting Wilson v. United States, 221 U.S. 361, 380 (1911))). Our task is to determine whether the records sought in this case fall into the former or latter category. If they fall into the latter, the Required Records Doctrine applies and the privilege is unavailable to M.H., who has voluntarily participated in a regulated activity. [4] In Shapiro-credited for establishing the principles of what has come to be known as the Required Records Doctrine -the Supreme Court required a wholesaler of fruit and produce to turn over certain records he was obliged to keep and maintain for examination pursuant to the Emergency Price Control Act, which applied in part to records "customarily kept." See Marchetti v. United States, 390 U.S. 39,
55 [21 AFTR 2d 539] (1968). The Court reasoned that the Required Records "principle applies not only to public documents in public offices, but also to records required by law to be kept in order that there may be suitable information of transactions which are the appropriate subjects of governmental regulation, and the enforcement of restrictions validly established." Shapiro , 335 U.S. at 17. Twenty years after Shapiro, the Court considered two cases that examined whether being [pg. 2011-5883] color> required to pay an excise tax on one's gambling wagers violated the Fifth Amendment. Those two cases were Marchetti and Grosso v. United States, 390 U.S. 62 [21 AFTR 2d 554] (1968).
In its analysis in those cases, the Court identified three principles from Shapiro that distinguished it from Grosso and Marchetti where, the Court concluded, the Required Records Doctrine did not apply. See Marchetti, 390 U.S. at 56-57 ("We think that neither Shapiro nor the cases upon which it relied are applicable here.... Each of the three principal elements of the [Required Records Doctrine], as it is described in Shapiro, is absent from this situation."); Grosso, 390 U.S. at 67-68 ("The premises of the [Required Records Doctrine], as it is described in Shapiro, are evidently three: first, the purposes of the United States' inquiry must be essentially regulatory; second, information is to be obtained by requiring the preservation of records of a kind which the regulated party has customarily kept; and third, the records themselves must have assumed "public aspects" which render them at least analogous to public documents.... [B]oth the first and third factors are plainly absent from this case." (emphasis added)). Since Grosso and Marchetti, the Supreme Court has applied Shapiro and the principles underlying the Required Records Doctrine broadly to "items that are the legitimate object of the government's noncriminal regulatory powers," Baltimore City Dept. of Soc. Servs. v. Bouknight, 493 U.S. 549, 557 (1990), regardless of whether they are required to be kept and regardless of whether they are records. See, e.g., California v. Byers, 402 U.S. 424, 427-31 (1971) (applying Required Records Doctrine principles and concluding that a state statute requiring drivers involved in vehicle accidents to stop at the scene of the accident and leave their names and addresses for police did not infringe the Fifth Amendment); Bouknight, 493 U.S. at 558 (applying the Required Records Doctrine to determine that a parent lacked a Fifth Amendment privilege in producing her child in response to a court's order). [5] We have recognized that the three principles announced in Grosso define the Required Records Doctrine, but have also adopted the Supreme Court's flexibility in applying those principles. See In re Grand Jury Proceedings (Doe M.D.), 801 F.2d 1164, 1168 (9th Cir. 1986) ("Under [the Required Records Doctrine], the Fifth Amendment privilege does not apply if: (1) the purpose of the government's inquiry is regulatory, not criminal; (2) the information requested is contained in documents of a kind the regulated party customarily keeps; and (3) the records have public aspects."); see also U.S. SEC v. Fehn, 97 F.3d 1276, 1291-92 (9th Cir. 1996) (observing that we have applied the Required Records Doctrine "principles in a variety of contexts, and have accorded them varying emphasis"). Even though M.H. is being asked to turn over reports he is required to keep pursuant to the BSA and its regulations, the Government, citing Byers, Bouknight, and Fehn, suggests that all three requirements need not be met. While it is true that when the Required Records Doctrine is applied to items other than records a rigid application of all three factors may not be necessary, see, e.g., Bouknight, 493 U.S. at 558-60 (applying the "principles" of the Required Records Doctrine and concluding that a mother compelled to produce her child through a court order could not invoke a Fifth Amendment privilege against self-incrimination to resist the order); United States v. Des Jardins, 747 F.2d 499, 507-09 (9th Cir. 1984) (concluding that the Fifth Amendment privilege does not apply to a requirement under the BSA that travelers transferring more than $5,000 out of the country file a written report, but considering only whether the regulation at issue was essentially regulatory or criminal in nature), rev'd on other grounds , 772 F.2d 578 (9th Cir. 1985), we need not resolve that issue here. Even if we assume, for purposes of decision, that all three prongs of the test set forth in Grosso apply, we conclude that all three

requirements are met in this case.
1. "Essentially regulatory"We begin by recognizing that when compelled disclosure has incriminating potential, "the judicial scrutiny is invariably a close one." Byers, 402 U.S. at 427. In evaluating the danger of incrimination, we consider whether the requirement in question is essentially regulatory or criminal in nature. Doe M.D., 801 F.2d at 1168. In doing so, "[i]t is irrelevant that records kept for regulatory purposes may be useful to a criminal grand jury investigation." Id. Instead, we consider whether the statutory or regulatory requirement involves an area "permeated with criminal statutes," whether it is "aimed at a highly selective group inherently suspect of criminal activities," Des Jardins, 747 F.2d at 508 (internal citations and quotation marks omitted), and whether complying with the requirement would "generally ... prove a significant "link in a chain" of evidence tending to establish guilt." Id. at 509 (internal quotation marks omitted). M.H. argues that, for several reasons, the BSA's record-keeping provision is criminal in nature, not regulatory. Our precedent indicates otherwise. [pg. 2011-5884] color> [6] M.H. first argues that  1010.420 is criminal in nature because the BSA's "primary purpose is to detect criminal conduct, specifically money laundering, terrorism and tax evasion." To support this position, M.H. points to language in the BSA describing the purpose of the statute as requiring "certain reports or records, where they have a high degree of usefulness in criminal, tax, or regulatory investigations or proceedings, or in the conduct of intelligence or counterintelligence activities, including analysis, to protect against international terrorism." See 31 U.S.C.  5311. M.H. also cites language from the IRS Web site describing the BSA as the first law to fight money laundering in the United States, along with legislative history indicating congressional interest in combating criminal activity. [7] The Supreme Court has already considered and rejected these arguments as they relate to the BSA generally. In California Bankers Ass'n v. Shultz, 416 U.S. 21, 76-77 [33 AFTR 2d 74-1041] (1974),
the Court observed that the goal of assisting in the enforcement of criminal laws "was undoubtedly prominent in the minds of the legislators," as they considered the BSA. However, it noted that "Congress seems to have been equally concerned with civil liability which might go undetected by reason of transactions of the type required to be recorded or reported." Id. at 76. The Court concluded that "the fact that a legislative enactment manifests a concern for the enforcement of the criminal law does not cast any generalized pall of constitutional suspicion over it." Id. at 77. Therefore, that Congress aimed to use the BSA as a tool to combat certain criminal activity is insufficient to render the BSA essentially criminal as opposed to essentially regulatory. Turning to the specific regulation in question, our analysis in Des Jardins is informative. There, we considered whether a particular BSA record-reporting provision, which required travelers to report transporting more than $5,000 in monetary instruments across the United States border, was essentially criminal in nature and determined it was not. In that case, a U.S. Customs Agent working at the Los Angeles International Airport-as part of a project to detect narcotics-related criminal activity-noticed that
Des Jardins's travel route paralleled those drug couriers frequently took. Des Jardins, 747 F.2d at 501. The agent inspected Des Jardins's luggage and found $5,000. Upon searching Des Jardins's person, the agent discovered several thousand more dollars. Id. at 502. Des Jardins was ultimately convicted for violating the reporting requirement. We considered whether the reporting requirement violated Des Jardins's Fifth Amendment privilege, and we analyzed whether the fact that the regulation was not "exclusively regulatory" made it essentially criminal. Id. at 508-09 (emphasis added). We determined it did not. Id. at 509. We reasoned in part that "[s]ince the transportation of monetary instruments in such amounts is not itself illegal and since there is no reason to suppose that the transportation of monetary instruments in such amounts is generally connected with criminal activity, the vast majority of people subject to the requirement are not suspect of illegality." Id. [8] The same can be said here. There is nothing inherently illegal about having or being a beneficiary of an offshore foreign banking account. According to the Government,  1010.420 applies to "hundreds of thousands of foreign bank accounts-over half a million in 2009." Nothing about having a foreign bank account on its own suggests a person is engaged in illegal activity. That fact distinguishes this case from Marchetti and Grosso, where the activity being regulated-gambling-was almost universally illegal, so that paying a tax on gambling wagers necessarily implicated a person in criminal activity. Admitting to having a foreign bank account carries no such risk. That the information contained in the required record may ultimately lead to criminal charges does not convert an essentially regulatory regulation into a criminal one. See Des Jardins, 747 F.2d at 508; see also Marchetti, 390 U.S. at 57. Considering whether the sought-after information would likely serve as a significant chain in a link of evidence establishing guilt, we found relevant in Des Jardins the nature of the specific information travelers were required to report (the legal capacity in which the person filing the report was acting; the origin, destination, and route being traveled; and the amount and kind of monetary instruments transported). We concluded that because such evidence lacked an inherently criminal quality, it would not likely serve as a significant link in a chain of evidence. Des Jardins, 747 F.2d at 508-09. [9] M.H. was required to maintain, and through the subpoena is being asked to produce, the following information: ((1)) The name in which each account is maintained; ((2)) The number or other designation of such account; ((3)) The name and address of the foreign bank or other person with whom such account is maintained; [pg. 2011-5885] color> ((4)) The type of such account; ((5)) The maximum value of each such account during the reporting period. [10] This information is not inherently criminal. As in Des Jardins, it is the act of not reporting (or in this case the act of not maintaining for inspection) the information that suggests criminality, not the information itself. Because the information being requested of M.H. is not inherently criminal, being required to
provide that information would generally not establish a significant link in a chain of evidence tending to prove guilt. See Des Jardins, 747 F.2d at 509 ("Since the requirement concerns such relatively innocuous matters ... any information obtained would be at best tangentially related to criminal activity."); see also Wilson, 221 U.S. at 380 ("But the physical custody of incriminating documents does not of itself protect the custodian against their compulsory production. The question still remains with respect to the nature of the documents and the capacity in which they are held."). [11] M.H. suggests that Des Jardins should not apply because in that case we considered a reporting requirement instead of a record-keeping requirement. But Des Jardins's analysis of whether the regulation in question was essentially regulatory did not hinge on the "reporting" aspect of the regulation. Des Jardins relied on cases interpreting the Required Records Doctrine and is clearly applicable to the "essentially regulatory" aspect of that doctrine, which does not turn on whether a reporting requirement exists, but-as we have already explained-on whether the information sought is inherently criminal in nature. While Des Jardins does not answer the precise question at issue in this case, we apply the rules recognized there to inform our Fifth Amendment inquiry. Those rules suggest that because  1010.420 does not target inherently illegal activity or a highly selective group of people inherently suspect of criminal activity, it is essentially regulatory, not criminal. We have held that whether a requirement to maintain records involves a reporting requirement is not determinative for purposes of deciding whether it is essentially regulatory. See United States v. Rosenburg, 515 F.2d 190, 199-200 (9th Cir. 1975) (holding that the Required Records Doctrine applied even though the statute in question only required records to be kept for two years and did "not expressly provide that records shall be open to inspection by state officials"). Thus, the lack of an "automatic" reporting requirement does not mean  1010.420 is not essentially regulatory. This conclusion makes sense because, as we have already explained, the heart of the "essentially regulatory" inquiry is whether the regulation in question targets inherently illegal activity. As we observed in Rosenburg, where the purpose of the record-keeping requirement "is to aid in the enforcement of" the statutory scheme, the Required Records Doctrine may apply, regardless of whether the regulation itself includes a reporting requirement, automatic or otherwise. Id. at 200. Moreover,  1010.420 has a reporting requirement. The regulation mandates that the required records "shall be kept at all times available for inspection as authorized by law." The Supreme Court has indicated that no meaningful difference exists "between an obligation to maintain records for inspection, and such an obligation supplemented by a requirement that those records be filed periodically with officers of the United States." Marchetti, 390 U.S. at 56 n.14. Because  1010.420 is essentially regulatory in nature, we conclude that the first prong of the Required Records Doctrine is satisfied.
2. Customarily Kept
[12] We have not assigned a specific definition to the term "customarily kept," but records appear to be customarily kept if they would typically be kept in connection with the regulated activity. As the case law dealing with this requirement suggests, the Fifth Amendment does not apply when the Government compels individuals to create records that they would customarily keep. In Shapiro, the records a fruit wholesaler "customarily kept" in compliance with the Emergency Price Control Act of 1942 were not privileged. By contrast, in Marchetti, records regarding a person's gambling expenses were deemed not customarily kept and were privileged. Some courts have recognized records as "customarily kept" where they are required to be retained as part of the general regulatory scheme, as they were in Shapiro. See, e.g., In re Doe, 711 F.2d 1187, 1191 (2d Cir. 1983) ("That the W-2s are records of a kind customarily kept by taxpayers is not open to dispute."). Most, however, seem to simply make a cursory statement that the records are, or are not, customarily kept. See, e.g., Doe M.D., 801 F.2d at 1168 (concluding without analysis that "it is evident that Doe customarily maintained the documents in his possession"). [13] The information that  1010.420 requires to be kept is basic account information that bank customers would customarily keep, in part because they must report it to the IRS [pg. 2011-5886] color> every year as part of the IRS's regulation of offshore banking, and in part because they need the information to access their foreign bank accounts. That M.H.'s bank keeps the records on his behalf does not mean he lacks access to them or that they are records offshore banking customers would not customarily keep. A bank account's beneficiary necessarily has access to such essential information as the bank's name, the maximum amount held in the account each year, and the account number. Both common sense and the records reviewed in camera support this assessment. We conclude that the records sought are customarily kept.
3. "Public aspects"[14] The Supreme Court has recognized that if the government's purpose in imposing the regulatory scheme is essentially regulatory, then it necessarily has some "public aspects." Shapiro, 335 U.S. at 33 (noting that "the privilege which exists as to private papers cannot be maintained in relation to records required by law to be kept in order that there may be suitable information of transactions which are the appropriate subjects of governmental regulation, and the enforcement of restrictions validly established" (citation and internal quotation marks omitted)); id. at 34 (observing that because the Price Control Act required the records in question to be kept, they had "public aspects"). [15] The mere fact that the government has "formalized its demands in the attire of a statute" does not automatically ascribe "public aspects" to otherwise private documents. See Marchetti, 390 U.S. at 57. However, that the information sought is traditionally private and personal as opposed to business-related does not automatically implicate the Fifth Amendment. Where personal information is compelled in furtherance of a valid regulatory scheme, as is the case here, that information assumes a public aspect. See Byers, 402 U.S. at 431-32 (holding that a California statutory requirement that drivers involved in
automobile accidents provide their names and addresses to police did not infringe on the Fifth Amendment privilege because "[d]isclosure of name and address is an essentially neutral act. Whatever the collateral consequences of disclosing name and address, the statutory purpose is to implement the state police power to regulate use of motor vehicles"). Similarly, disclosure of basic account information is an "essentially neutral" act necessary for effective regulation of offshore banking. M.H. argues that the records in question, even if they are essentially regulatory, lack public aspects because "nothing in the record keeping provision of the BSA requires [M.H.] to produce bank records to the Government." However, we have held that a regulation need not have an express reporting requirement in order to have public aspects. See Rosenberg, 515 F.2d at 199-200 (finding no Fifth Amendment violation even though the statute required records to be kept but not produced (citing Shapiro , 335 U.S. 1, and Grosso, 390 U.S. at 68)). Furthermore, as we have already noted,  1010.420 does require M.H. to produce to the Government the information being sought upon request, as long as that request is authorized by law. The regulation states that records "shall be retained for a period of 5 years and shall be kept at all times available for inspection as authorized by law."  1010.420. Additionally, the information required to be kept under  1010.420 is the same information disclosed in FBAR forms. For purposes of the Required Records Doctrine, it does not matter whether the production of that information is requested through a subpoena (as in this case and Shapiro), a court order (as in Bouknight), or the regulation itself (as in Byers). See Marchetti, 390 U.S. at 56 n.14 (rejecting the argument that "the crucial issue respecting the applicability of Shapiro is the method by which information reaches the Government"). Even if  1010.420 lacked any reporting requirement whatsoever, it would still have public aspects because, as was the case in Rosenberg, the documents in question are required to be kept to aid in the enforcement of a valid regulatory scheme. M.H. next suggests that because the BSA provides that a person need only disclose records "as required by law" and the House report accompanying the legislation specified that the records "will not be made automatically available for law enforcement purposes," the records are not public because they are not "easily accessed" by the Government. But court orders and subpoenas are legal processes that prevent law enforcement from automatically retrieving information, and whether a document is easily accessible has nothing to do with whether a document has public aspects. See Marchetti , 390 U.S. at 56 n.14; see also Rosenberg, 515 F.2d at 199-200. The language "as required by law" does not prevent the sought-after records from assuming public aspects for purposes of the Required Records Doctrine. M.H.'s argument that, because the law recognizes special privacy interests in bank records and tax documents, those documents cannot have "public aspects" is also flawed. The fact that documents have privacy protections else- [pg. 2011-5887] color> where does not transform those documents into private documents for the purpose of grand jury proceedings. See Doe M.D., 801 F.2d at 1168 (finding that confidential patient records have "public aspects" for purposes of the Required Records Doctrine and that "expectations of privacy do not negate a finding that there is a public aspect to the files under the ... regulatory schemes"); see also Fisher, 425 U.S. at 401 ("We adhere to the view that the Fifth Amendment protects against "compelled self-incrimination, not the disclosure of private information."" (citation and
internal markings omitted)). M.H. emphasizes decisions from other circuits that have found certain personal income tax documents beyond the scope of the Required Records Doctrine. Those cases are not binding in this Circuit, but even if they were, they fail to support M.H.'s position. For example, M.H. relies heavily on Smith v. Richert, 35 F.3d 300, 303 (7th Cir. 1994). There, the court held that where the "production of personal tax records of the character of W-2's and 1099's would have testimonial force and incriminate the taxpayer ... the required-records doctrine is inapplicable and that production is excused by the self-incrimination clause." Smith, 35 F.3d at 304. But the rationale behind that ruling was that "[t]he decision to become a taxpayer cannot be thought voluntary ... [because] [a]lmost anyone who works is a taxpayer, along with many who do not." Id. at 303. The court reasoned that the obligatory nature of paying taxes was distinguishable from "the case of the individual who enters upon a regulated activity knowing that the maintenance of extensive records available for inspection by the regulatory agency is one of the conditions of engaging in the activity." Id. In the latter scenario-which is precisely the situation here because no one is required to participate in the activity of offshore banking-the required records doctrine would apply. Furthermore, in Smith the subpoena did not indicate that the records being sought related to a regulated activity, whereas in this case the subpoena so indicates. See id. (determining that the Required Records Doctrine did not apply in part because "[n]othing in the subpoena identifies the records sought as records required by the state's agricultural statutes to be kept"). Here, the subpoena explicitly requires the production of banking records required to be kept and maintained for inspection pursuant to regulations implemented through the BSA. [16] Finally, M.H. argues that allowing the regulatory nature of a requirement to render it as having "public aspects" allows the exception to swallow the rule that "[t]he Government's anxiety to obtain information known to a private individual does not without more render that information public." Marchetti, 390 U.S. at 57. But, as stated above, a statute or regulation "directed at a selective group inherently suspect of criminal activities" fails to render the privilege against self-incrimination inapplicable. Id. Determining whether a regulation is essentially regulatory or criminal requires analysis that goes beyond the label Congress or an agency provides, thus safeguarding against the exception swallowing the rule. Furthermore, in this instance, M.H. has not made a compelling argument that the information he is being asked to provide lacks "public aspects" despite its essentially regulatory nature. We therefore conclude that the records in question have public aspects.
IV[17] Because the records sought through the subpoena fall under the Required Records Doctrine, the Fifth Amendment privilege against self-incrimination is inapplicable, and M.H. may not invoke it to resist compliance with the subpoena's command. See Doe M.D., 801 F.2d at 1167 ("Records that are required
to be maintained by law are outside the scope of the privilege [against self-incrimination]."). Because M.H.'s Fifth Amendment privilege is not implicated, we need not address his request for immunity. Bouknight , 493 U.S. at 562 (declining to "define the precise limitations that may exist upon the State's ability to use the testimonial aspects of Bouknight's act of production in subsequent criminal proceedings"). The district court's order is Affirmed. 1 The regulation cited in the subpoena, 31 C.F.R.  103.32, has since been relocated to 31 C.F.R.  1010.420. For ease of reference, this opinion will refer to the current citation. 2 The regulation reads, in relevant part: Records of accounts required by [31 C.F.R.  103.24 (relocated to 31 C.F.R.  1010.350)] to be reported to the Commissioner of Internal Revenue shall be retained by each person having a financial interest in or signature or other authority over any such account. Such records shall contain the name in which each such account is maintained, the number or other designation of such account, the name and address of the foreign bank or other person with whom such account is maintained, the type of such account, and the maximum value of each such account during the reporting period. Such records shall be retained for a period of 5 years and shall be kept at all times available for inspection as authorized by law.
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HEADNOTE1. Summons enforcement-procedure-5th Amendment privilege against self-incrimination. District court order requiring taxpayer to comply with IRS summons and personally produce offshore bank and credit card account records was vacated and remanded in part for specific determination as to whether,
following bank's refusal of taxpayer's consent to documents' release, he actually possessed or controlled subject records. However, court was correct insofar as finding that compelled enforcement/records production wouldn't require taxpayer to do IRS leg-work or contain any testimonial significance implicating his 5th Amendment privilege against self-incrimination. Reference(s):  76,025.04(25) ; 76,025.08(10) Code Sec. 7602
OPINIONRichard J. Sapinski, Esq. (Argued) Steven R. Rowland, Esq. Sills, Cummis, Epstein & Gross One Riverfront Plaza Newark, NJ 07102 Counsel for Appellant Randolph L. Hutter, Esq. (Argued) Gilbert S. Rothenberg, Esq. Paula K. Speck, Esq. Frank P. Cihlar, Esq. United States Department of Justice Tax Division P.O. Box 502 Washington, D.C. 20044 Counsel for Appellee UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT, APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE [pg. 2005-6979] color> DISTRICT OF NEW JERSEY D.C. Civil 04-cv-00522 District Judge: The Honorable Katharine S. Hayden Before: SLOVITER, BARRY, and SMITH, Circuit Judges
OPINIONJudge: BARRY, Circuit Judge NOT PRECEDENTIAL A civil investigation was commenced by the Internal Revenue Service ("IRS") into the 1999 and 2000 federal income tax liabilities of appellant Jerome Gippetti and his late wife. On February 6, 2003, the IRS issued a summons demanding that Mr. Gippetti appear before an IRS agent to provide testimony and produce records pertaining to his bank and credit card accounts with the Cayman National Bank, Ltd ("CNB"). 1 After Gippetti failed to comply, the IRS initiated this action to enforce the summons. Gippetti had reported interest income from the CNB account on the 1999 and 2000 federal income tax returns, and had disclosed the existence of the account on forms entitled " Reports of Foreign Bank and Financial Accounts" filed with the IRS. The IRS became aware of Gippetti's two CNB credit card accounts as a result of its Offshore Credit Card Project. 2 While Gippetti did not dispute the existence of these accounts, he denied that he possessed or had control over the records sought by the IRS. Moreover, in a somewhat inconsistent argument, Gippetti argued that any compelled production by him (of records he
claimed he could not, in any event, produce) would constitute a testimonial "act of production" which would infringe upon his Fifth Amendment rights. The District Court heard argument on April 19, 2004, and, on August 2, 2004, issued an order requiring Gippetti to "produce the documents relating to those bank and credit card accounts at the [CNB] that the parties do not dispute are [Gippetti]'s accounts." App. 2. The Court ordered that Gippetti make this production "by whatever means." Id. It further noted, in a somewhat cryptic remark, that "[t]here is no issue for the Court to resolve regarding petitioner's Fifth Amendment rights." App. 3. On August 6, 2004, the Court issued a detailed final order. 3 This appeal followed. 4 Subsequent to the issuance of the District Court's final order, Gippetti voluntarily executed and sent to CNB a written "consent directive" in which he requested copies of the CNB records the government was seeking; there is no suggestion that the consent directive was compelled. In his letter of August 16, 2004, Gippetti stated that he was making the request in order to comply with the August 2, 2004 order of the District Court that he produce those records. He added that he "currently" did not have any of the records in his possession and did not have them in his possession any time since the summons was served on him. App. 204. By letter dated August 27, 2004, CNB refused Gippetti's request on the ground that a ""consent" under pain of penal sanction(s) does not constitute consent within the meaning of" Cayman Islands law. App. 205-06. 5 [pg. 2005-6980] color>
DISCUSSION[1] Gippetti calls this an "act of production" case, but says he does not have the records the government wants him to produce and has no control over getting them from CNB, as evidenced most recently by CNB's rejection of the consent directive he submitted to it. Parenthetically, he does not dispute, nor could he reasonably do so, that banks, including CNB, generate and, indeed, send to their customers monthly statements and the like and does not argue that, in 1999 and 2000, he did not, in fact, receive those statements and some or all of the other records sought by the government. Gippetti raised the defense of lack of possession and/or control in the enforcement proceeding. See United States v. Rylander , 460 U.S. 752, 757 [51 AFTR 2d 83-1068] (1983) ("[A] proceeding to
enforce an IRS summons is an adversary proceeding in which the defendant may contest the summons "on any appropriate ground." [L]ack of possession or control of the records is surely such a ground ....") (citations omitted). The District Court, however, did not explicitly decide the issue, although its final order necessarily contained an implied finding that any defense of lack of possession or control had not been sustained. More, however, was required. Given the enforcement order, a civil contempt action can and probably will ensue if Gippetti does not produce the records he was ordered to produce. He cannot, however, in a contempt proceeding, litigate or relitigate the issue of whether he possessed or had control over the relevant records at the time of the order to produce. Rylander, 460 U.S. at 456-57. As the Court of
Appeals for the Second Circuit explained, Issuance of an enforcement order constitutes an adjudication that the respondent possesses and is able to produce the summoned documents at the time the order is issued. Thereafter, the respondent must produce the documents or face contempt proceedings in which he is foreclosed from claiming nonpossession at the time of the enforcement order... Because of its potentially drastic consequences, however, an enforcement order in a contested proceeding should not rest on a determination of possession that is merely implicit. Before ordering production on penalty of contempt, the district court should expressly determine that the respondent possesses the summoned documents. United States v. Barth, 745 F.2d 184, 187 [54 AFTR 2d 84-6049] (2d Cir. 1984) (citation omitted).
Finding that the issue of possession is complex and fact-sensitive, the Court vacated the relevant portion of the enforcement order and remanded the proceeding to enable the District Court to rule explicitly on the defense of nonpossession. We, too, believe that an express determination of possession or control is required. If the District Court determines that Gippetti does not possess or have control over the records the government is seeking and it is Gippetti's burden - enforcement should be denied. If, however, the Court determines that he does possess or have control over those records, failure to produce the records will be on pain of contempt. In anticipation, however, of a renewed "act of production" defense if, on remand, production is ordered, we offer the following observations. There can be no question - and Gippetti does not seriously dispute that most or all of the CNB records at issue here exist, that the government knows they exist, and that they are located at CNB. Indeed, Gippetti has acknowledged that he maintains the specific bank account at issue and the credit cards tied to that account, as evidenced by his reported interest income, forms he filed with the IRS, and the consent directive he voluntarily signed. He also concedes that the consent directive was non-testimonial because it asked CNB, not him, "to locate, retrieve and collect" the relevant records. (App. Br. at 26). He argued, however, that because CNB refused his request and the government cannot obtain the records through independent sources, requiring him "to locate, retrieve and collect" them [pg. 2005-6981] color>would be testimonial because he would be required to do the IRS's "leg-work and thinking." App. Reply Br. at 23. It has long been established that "the Fifth Amendment does not independently proscribe the compelled production of every sort of incriminating evidence but applies only when the accused is compelled to make a testimonial communication that is incriminating." Fisher v. United States, 425 U.S. 391, 408
[37 AFTR 2d 76-1244] (1976). This case is much like Fisher, in which the Court rejected the taxpayer's claim that working papers prepared by the taxpayer's accountant that the IRS knew were in the possession of the taxpayer's attorney were protected by the Fifth Amendment.
The papers belong to the accountant, were prepared by him, and are the kind usually prepared by an accountant working on the tax returns of his client ... The existence and location of the papers are a foregone conclusion and the taxpayer adds little or nothing to the sum total of the Government's information by conceding that he in fact has the papers. 425 U.S. at 411. So, too, here, it will involve no thinking by Gippetti or reveal any contents of his mind to simply turn over to the government whatever records CNB were to give to him, and mere turnover will surely not authenticate them. See Doe v. United States, 487 U.S. 201, 218 [62 AFTR 2d 88-5744] (1988) ("[T]he only factual
statement made by anyone will be the bank's implicit declaration, by its act of production ..., that it believes the accounts to be petitioner's") (emphasis in original); see also Fisher, 425 U.S. at 413 ("[P]roduction would express nothing more than the taxpayer's belief that the papers are those described in the subpoena ... The taxpayer would [not be] competent to authenticate the accountant's work papers or reports ... The taxpayer did not prepare the papers and could not vouch for their accuracy"). 6 Stated somewhat differently, for Gippetti to produce the CNB records would have no testimonial significance, and any Fifth Amendment claim would be without merit. 7
CONCLUSIONThat part of the order of the District Court entered on August 27, 2004 enforcing the summons will be vacated and this matter remanded for further proceedings consistent with this Opinion. 1 Among other things, the summons required him to produce, for the years 1999 and 2000, account applications, loan applications, monthly or periodic bank statements, passbooks, and cancelled checks for the CNB account, as well as the card application, monthly or periodic charge statements, charge receipts, and cash advance confirmations for, but not limited to, a CNB issued Master Card. Initially, the IRS was aware of only one CNB Master Card, but later discovered a second CNB Master Card. 2 See Internal Revenue Service, http://www.irs.gov/privacy/article/0,,id=131233,00.html (last visited Sept. 19, 2005). "OCCP is an initiative aimed at bringing back into compliance with U.S. tax laws participants who used "offshore" payment cards or other offshore financial arrangements to mask or shelter their income. The IRS used judicial John Doe summonses to request information from three credit card companies (VISA, MasterCard, and American Express) regarding individuals who may have participated in offshore credit card scams. The IRS also summoned information from a Florida credit card processor, Credomatic, that services banks located in Caribbean tax haven countries. The goal is to identify US persons from offshore card transactions. A vendor queries the data and compares it against Name
Search Facility (NSF) and Information Return Master File (IRMF) data. If a Taxpayer Identification Number (TIN) is found, the data is sent in an Excel spreadsheet through encrypted email to the Philadelphia campus, OCCP Unit. The spreadsheet is printed out and used by OCCP Unit personnel." 3 For reasons that are unclear, the August 6 order was not entered onto the docket until August 27. 4 Although the District Court also denied certain relief requested by the government, the government has not cross-appealed. 5 This response was apparently anticipated by the government, and likely by Gippetti as well. During the April 19 argument, the government noted that "we do not want a consent directive ... The bank is under no compulsion to respond. We don't want it because the bank - because we don't have any jurisdiction over the offshore bank." App. 30. 6 Whether the government can otherwise authenticate the records has no bearing on whether Gippetti has a valid Fifth Amendment claim. 7 Given this conclusion, we need not reach the issue of whether Gippetti waived any Fifth Amendment claim as to the CNB records.
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OPINIONIN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF MARYLAND Southern Division,
OPINIONJudge: ROGER W. TITUS UNITED STATES DISTRICT JUDGE On March 20, 2003, Magistrate Judge William Connelly signed three search warrants that authorized the search of Defendant Pradeep Srivastava's home and two medical offices for "financial, business, patient and other records related to" his "business ...which may constitute evidence of violations of Title 18 U.S.C.  1347," a statute prohibiting health care fraud. Execution of these warrants resulted in the seizure of extensive financial papers, both business and personal, some of which were referred to the Internal Revenue Service ("IRS") for investigation. Upon further inquiry, the IRS concluded that Dr. [pg. 2006-5933] color> Srivastava had failed to properly file his personal income tax returns for tax years 1998-2000. On October 12, 2005, a grand jury returned an indictment 1 charging Dr. Srivastava with income tax evasion and false statements on tax returns. 2 On January 21, 2006, Dr. Srivastava filed a Motion for An Evidentiary Hearing Pursuant to Franks v. Delaware and to Suppress Evidence [Paper No. 13], alleging that the search warrant affidavit distorted and omitted material information, misleading Judge Connelly to authorize a warrant "under which sweeping and impermissible general searches of [his] home and offices were conducted." Dr. Srivastava requested that the Court conduct an evidentiary hearing pursuant to Franks v. Delaware, 438 U.S. 154, 155-56 (1978), and suppress the evidence seized in the searches. For reasons stated on the record on March 27, 2006, this Court denied Defendant's request for a Franks hearing. The Court heard further argument and testimony on the remaining issues raised in Dr. Srivastava's Motion to Suppress on June 9, 2006. For the reasons stated below, Dr. Srivastava's Motion to Suppress will be granted.
BACKGROUNDDr. Srivastava is a cardiologist residing in Potomac, Maryland. At all times relevant to this indictment, he conducted his medical practice through his professional corporation, Pradeep Srivastava, M.D., P.C., a Subchapter S Corporation. He filed Form 1040 U.S. Individual Income Tax Returns jointly with his wife
and Form 1120-S U.S. Income Tax Returns for his subchapter S corporation for his medical practice. 3 Dr. Srivastava invested a significant amount of money in the stock market, specifically in stocks and stock options. During the rapidly rising market in technology stocks of the late 1990s, Dr. Srivastava traded in stocks and stock options at a high volume and apparently earned substantial capital gains, with smaller accompanying capital losses. The investigation that ultimately led to criminal tax charges against Dr. Srivastava initially focused on allegations that he, through his medical practice, was engaged in health care fraud. Special agents from the Department of Health and Human Services, Office of Inspector General ("HHS-OIG"), the Federal Bureau of Investigation and the Office of Personnel Management, Office of Inspector General conducted the initial stages of the health care fraud investigation of Dr. Srivastava. On March 20, 2003, Special Agent ("SA") Jason Marrero of HHS-OIG submitted a single affidavit in support of applications for three search warrants to Judge Connelly. The affidavit in support of the warrants included allegations that Dr. Srivastava billed for services not rendered to patients, billed patients for duplicate services, listed inappropriate codes on patient claims, improperly billed patients for incidental services, and/or altered medical records. Judge Connelly approved all three warrants, two of which applied to Dr. Srivastava's medical offices in Greenbelt and Oxon Hill, and the third of which authorized a search of Dr. Srivastava's residence in Potomac. Each warrant contained identical substantive language that authorized the seizure of ten categories of records, "including but not limited to, financial, business, patient, insurance and other records related to the business of Dr. Pradeep Srivastava, to include Drs. Balnath Bhandary and Felipe Robinson, for the period January 1, 1998 to Present, which may constitute evidence of violations of Title 18, United States Code, Section [pg. 2006-5934] color> 1347." 4 (emphasis added) In pertinent part, the warrants specifically authorized the seizure of: 2. Financial records, including but not limited to accounting records, tax records, accounts receivable logs and ledgers, banking records, and other records reflecting income and expenditures of the business. (emphasis added) Agents simultaneously executed these warrants on March 21, 2003. Agents executing these warrants seized large volumes of information from Dr. Srivastava's offices and his home. 5 Of particular relevance to this case and the instant motion, agents seized from Dr. Srivastava's office copies of facsimile transmission letters directing wire transfers to his bank accounts with the Bank of India. Agents also seized from Dr. Srivastava's residence a facsimile transmission from a brokerage firm that appeared to list stock transactions for 1998, as well as spreadsheets from his financial records that showed capital gains of close to $40 million for tax year 1999. After the searches were completed, SA Marrero forwarded to the United States Attorney's Office a copy of the Bank of India faxes found at Dr. Srivastava's Greenbelt location. The U.S. Attorney's office subsequently related this information to Supervisory Special Agent ("SA") Brad Whites of the Wheaton,
Maryland office of the IRS. On April 23, 2003, SSA Whites met with IRS Special Agent ("SA") Meredith Louden, and suggested to her that these faxes, which showed monies going to India, suggested a possible " FBAR" violation. 6 Acting upon this information, SA Louden contacted SA Marrero, who apprised her of the agents' discovery of the papers showing substantial wire transfers to India, 7 and informed her that, on the copies of his 1999, 2000, and 2001 personal tax returns found at his residence, Dr. Srivastava had not checked the appropriate block on the Schedules B to acknowledge these foreign accounts. SA Marrero proceeded to fax SA Louden six pages of documents, which included copies of the wire transfers found by the seizing agents. SA Louden subsequently began an investigation into possible FBAR violations, which ultimately led to a formal in- [pg. 2006-5935] color> vestigation regarding possible tax fraud committed by the Defendant.
MOTION TO SUPPRESS[1] Under the Fourth Amendment to the United States Constitution, [t]he right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized. U.S. Const. Amend. IV; United States v. Stevenson, 396 F.3d 538, 545 (4th Cir. 2005). The so-called "Warrant Clause" of the Fourth Amendment "categorically prohibits the issuance of any warrant except one particularly describing the place to be searched and the persons or things to be seized." Maryland v. Garrison, 480 U.S. 79, 84 (1987)(internal quotations omitted)(emphasis added). The particularity requirement circumscribes officers' ability to conduct a general search; "by limiting the authorization to search to the specific areas and things for which there is probable cause to search, the requirement ensures that the search will be carefully tailored to its justifications, and will not take on the character of the wide-ranging exploratory searches the Framers intended to prohibit." Id. at 84. Therefore, the particularity requirement "prevents the seizure of one thing under a warrant describing another," and prevents "a general, exploratory rummaging" into a person's property by leaving nothing to the discretion of executing officers. United States v. Janus Industries, 48 F.3d 1548, 1553-54(10th Cir. 1995); see also Marron v. United States, 275 U.S. 192, 196 (1927). Subject to the exceptions discussed below, evidence seized outside the scope of a warrant must be suppressed. See Weeks v. United States, 232 U.S. 383, 392-94 (1914)(overruled on other grounds). In those circumstances where officers "grossly exceed the scope of a search warrant in seizing property," a search will be invalidated in its entirety, and all evidence seized will be suppressed. United States v. Uzenski, 434 F. 3d 690, 706 (4th Cir. 2006). Such "blanket suppression is warranted where the officers engage in a "fishing expedition for the discovery of incriminating evidence."" Id.
I. Do the financial documents seized from Dr. Srivastava's residence and offices fall within the scope of the warrant?Dr. Srivastava asserts that agents exceeded the scope of the warrant in conducting their searches and seizing certain financial documents. Noting that there must be some logical nexus between the items named in the warrant and any unnamed evidence seized during the search, see, e.g., United States v. Gentry, 642 F.2d 385, 387 (10th Cir. 1981), Dr. Srivastava asserts that the documents seized that the government now seeks to use against him in its tax prosecution had no nexus to the business records listed in the warrant or to health care fraud. The government's position, taken in its opposition to Dr. Srivastava's motion and again at the evidentiary hearing before the undersigned, is that the warrant authorized agents to seize financial records that either related to the defendant's business or constituted evidence of violations of 18 U.S.C.  1347. The government's view of the scope of the warrants is simply untenable. The "Items to be Seized" listed by the warrant were defined as various categories of records "related to the business of Dr. Pradeep Srivastava ... which may constitute evidence of violations of Title 18, United States Code, Section 1347." (emphasis added) As such, agents were not entitled to seize any financial record of any kind, but rather could only seize documents that related to Dr. Srivastava's business and that may show in some way that health care fraud had been committed. This view is further supported by the fact that SA Marrero provided Judge Connelly with an affidavit supporting his suspicions that Dr. Srivastava, through his medical practice, had engaged in heath care fraud. These possible violations were the only things for which the government had prob- [pg. 2006-5936] color> able cause to search. Accordingly, the warrants specifically delineated that they authorized the search and seizure of evidence related to this subject matter by specifying in the introduction of the warrant that agents were authorized to seize ten categories of documents "including but not limited to, financial, business, patient, insurance and other records related to the [medical practice] ... which may constitute evidence of violations of ... Section 1347." (emphasis added) Therefore, in order to fall within the scope of the warrant, a financial record not only had to have some relationship to Dr. Srivastava's business, but it also was subject to the requirement that it may constitute evidence that health care fraud had been committed. This is not an overly-technical view of this warrant. 8 In United States v. Debbi, 244 F. Supp. 2d 235 (S.D.N.Y. 2003), the District Court for the Southern District of New York reached such a conclusion in a case involving strikingly similar facts. In Debbi, a magistrate judge approved a warrant that authorized the seizure of various treatment records, claim records, financial records, etc., limited to items "in furtherance of: (1) obstruction of justice; (2) the commission of health care fraud and which relate to patients who are covered by Medicare and Medicaid insurance or patients who reside at adult homes." Id. at 236. In executing the warrant, the officers seized "numerous personal files (both electronic and paper), general correspondence, financial records, and records relating to Debbi's private patients, i.e., non-Medicare patients who do not reside in adult homes, not to mention numerous records of Mrs. Debbi." Id. at 236-37 (internal quotations omitted). Evaluating the Defendant's motion to suppress, the court observed
[G]ood faith reliance on a Magistrate's determination of probable cause is no basis to ignore the plain language of a warrant describing, as required by the Fourth Amendment, what is to be searched and seized; and what here saved the otherwise very broad warrant issued by the Magistrate Judge from overbreadth was its explicit command that the items to be seized be limited to evidence of either obstruction of justice or the commission of health care fraud. Id. at 237. The court concluded that the materials seized from the Defendant's home, including "personal and religious files, general correspondence, family financial records, private patient records, etc....plainly fell outside these parameters." Id. Accord United States v. Duong, 156 F. Supp. 2d 564, 572 (E.D. Va. 2001)(search warrant authorizing evidence relating to robbery plans didn't authorize seizure of personal financial and other papers). So too here, Defendant's brokerage statements, financial spreadsheets, faxes to his CPA, faxes to his bank, and other documents do not in any way relate to the subject matter of the warrant - health care fraud. 9 [pg. 2006-5937] color> The affidavit submitted in support of the warrants in this case detailed suspected health care fraud. This is the only subject for which the police had probable cause to search and seize evidence. Accord Janus Industries, 48 F.3d at 1553-54 (noting that the particularity requirement "ensures that a search is confined in scope to particularly described evidence relating to a specific crime for which there is demonstrated probable cause."). As the court in Debbi suggested, in a case where there is probable cause only to suspect health care fraud, a search warrant lacking this subject matter limitation would run afoul of the Fourth Amendment particularity requirement by allowing the seizure of any business record. See Debbi, 244 F. Supp. 2d at 237; see also United States v. Hickey, 16 F. Supp. 2d 223, 240 (E.D.N.Y. 1998)(in RICO case, the "unstructured mandates" of warrants authorizing officers to "search all of the business records of each of the defendant corporations and to seize any items that constituted evidence of any crime regardless of its nature" were "clearly violative of the Fourth Amendment."); Coolidge v. New Hampshire, 403 U.S. 443, 467 (1971) (particularity requirement is designed to prevent "a general exploratory rummaging in person's belongings" by focusing the officer conducting the search on the items that are authorized to be seized at a designated location). The fact that officers executing the search warrants in this case were faced with many personal records does not excuse them from complying with the restrictions and qualifications listed in the warrant. Other courts have observed that "the wholesale seizure for later detailed examination of records not described in a warrant is significantly more intrusive, and has been characterized as "the kind of investigatory dragnet that the fourth amendment was designed to prevent."" United States v. Tamura, 694 F.2d 591, 595 (9th Cir. 1982)(citing United States v. Abrams, 615 F.2d 541, 543 (1st Cir.1980)); accord United States v. Shilling, 826 F.2d 1365, 1369 (4th Cir. 1987)(acknowledging substantial practical problems presented by task of examining "the mass of [defendant]'s records," but noting that "we cannot easily condone the wholesale removal of filing cabinets and documents not covered by the warrant"). Compare United States v. Sawyer, 799 F.2d 1494, 1509 (11th Cir. 1986)(in executing warrant for business records indicating scheme to defraud investors, agents carefully confined the search to scope of warrant; agents
were instructed that personal records of individuals and other businesses should not be seized; during the search, agent reviewed items seized and determined a quantity of records not covered by the warrant and left them on the premises; employees were allowed to segregate and remove their personal items; documents seized consisted only of business records likely to reveal a pervasive scheme to defraud investors, as specified in the warrant). 10 To be abundantly clear, the Court finds that the personal financial documents seized from Dr. Srivastava, including his personal bank accounts, spreadsheets reflecting his stock transactions, 1099 forms, etc., see Footnote 5, neither tended to show violations of the health care fraud statute, nor related to the business of Dr. Srivastava. At least one document arguably may have related to the business of Dr. Srivastava - the fax to the Bank of India that was recovered from Dr. Srivastava's Greenbelt medical office. However, nothing about this document on its face connotes or suggests evidence of health care fraud. The only suggestion offered by the government that this fax fell within the scope of the warrant can be reduced to the argument that someone who commits health care fraud has to put the money someplace, therefore the document could show something related to the crime for which the warrant was sought. This justifi- [pg. 2006-5938] color> cation is unacceptable, as there is no limiter to this interpretation. Under this view, any receipt, purchase order, bank statement, might be seized because it might show what Dr. Srivastava may have done with his allegedly illicit funds. This Court is unwilling to accept this limitless interpretation, which would allow the seizure of receipts showing the purchase of a family vacation, a motorcycle, even new articles of clothing as "evidence tending to show violations of 18 U.S.C.  1347." Additionally, the government's purported explanation that the agents were interested in the Bank of India faxes because they could possibly show "proceeds" of the alleged health care fraud is unavailing. The affidavit swore out facts suggesting that Dr. Srivastava billed for procedures that were not actually performed, engaged in "double billing" (billing separately for two procedures which should be billed under one code), and falsely diagnosed allegedly healthy individuals with certain cardiac conditions that justified unnecessary treatment. There is not a single word in SA Marrero's affidavit relating to what Dr. Srivastava may have done with the monies he received as payment for his procedures, nor does the affidavit discuss how Dr. Srivastava handled his banking. In fact, the affidavit provided no probable cause to search for anything regarding how Dr. Srivastava's personal finances were handled. Furthermore, as counsel for the Defendant noted at the suppression hearing, concerns for proceeds of Dr. Srivastava's alleged crimes would involve money laundering activities, activities distinct from health care fraud, and evidence of which was not authorized by the warrant here. This Court therefore finds that the seizure of the Bank of India faxes was not authorized by the warrant. While these documents may have legitimately appeared to be records of the business since they were found on the fax machine of one of Dr. Srivastava's medical offices and were sent on business letterhead, nothing about them could be seen as suggesting possible violations of 18 U.S.C.  1347. Proceeds handling is not a crime that  1347 describes, and the warrant simply did not authorize agents to seize anything related to money on the hope that it could show evidence of health care fraud.
Under the facts of this case, the government is stuck between the proverbial rock and a hard place. On one hand, if the warrant is read true to all of its terms and limitations, the agents were only allowed to seize records of the business that tended to evidence health care fraud violations - which Dr. Srivastava's personal and financial papers clearly did not. If, on the other hand, this Court were to accept the government's suggestion that the warrant should be read broadly to allow the seizure of virtually any financial document of the Defendant (business or otherwise), the scope of the warrant would become overbroad and violate the particularity requirement of the Fourth Amendment. This Court should construe a warrant in the most commonsense way, which limits the search/seizure to business records that tend to show health care fraud was committed. Accord Debbi, 244 F. Supp. 2d at 237. This view is not only proper because it is the most sound reading of the warrant, but also because it is the only reading of the warrant that would allow it to be particular enough to avoid problems of overbreadth. Read in this way, the seizure of personal and financial non-business papers of Dr. Srivastava was not authorized by the terms of the warrant, and such evidence therefore must be suppressed unless it is within the scope of one of the exceptions discussed below. 11
II. Did seizing agents grossly exceed the scope of the warrant?Even if this Court were to find that some of the documents at issue here were within the scope of the warrant, these doc- [pg. 2006-5939] color> uments would be excluded as well because the conduct of the agents who executed this warrant was so inappropriate as to warrant the exclusion of all evidence seized on March 21, 2003. As discussed above, the particularity requirement of the Fourth Amendment is designed to "prevent the seizure of one thing under a warrant describing another." Marron, 275 U.S. at 196. The Fourth Amendment also extends to the execution of search warrants, "such that officers cannot "grossly exceed the scope of the search warrant in seizing property."" (emphasis in original) Uzenski, 434 F.3d at 706, quoting United States v. Foster, 100 F.3d 846, 849-50 (10th Cir. 1996)(internal citations and quotations omitted). "As a general rule, if officers executing a search warrant exceed the scope of the warrant, only the improperly-seized evidence will be suppressed ...." United States v. Squillacote, 221 F.3d 542, 556 (4th Cir. 2000). However, "[i]n extreme circumstances even properly seized evidence may be excluded when the officers executing the warrant exhibit a flagrant disregard for its terms." Id., citing United States v. Ruhe, 191 F.3d 376, 383 (4th Cir.1999) (internal quotation marks omitted). "When law enforcement officers grossly exceed the scope of a search warrant in seizing property, the particularity requirement is undermined and a valid warrant is transformed into a general warrant thereby requiring suppression of all evidence seized under that warrant." United States v. Medlin, 842 F.2d 1194, 1198-99 (10th Cir. 1988)(emphasis added); see also Uzenski, 434 F.3d at 706 ("Blanket suppression is ... appropriate where the warrant application merely serves as a general subterfuge masking the officers' lack of probable cause for a general search ... or where the officers "flagrantly disregard[]" the terms of the warrant .")(emphasis added). SA Marrero clearly testified at the suppression hearing that he did not consider himself to be bound by the language of the warrant specifying that agents were to seize only evidence which tended to show
violations of 1347 and was a record of Dr. Srivastava's business. When questioned about his view of the warrant, and why he did not consider himself bound by the substantive introductory language that clearly circumscribed the legal scope of the agents' search, SA Marrero provided astonishing testimony in which he indicated that he inserted this boilerplate language merely as a "go by," and that he did not consider it to limit his actions in any way. 12 When asked if it was true that he "didn't give much thought to what this meant" and whether he "just thought it was something some boilerplate that ought to be" in the warrant, SA Marrero agreed "for the most part," stating only that he "knew it was used before so it was appropriate language." Marrero Tr. 39:11-19. Throughout his testimony, SA Marrero was unequivocal in his belief that he did not consider himself to be limited to seizing business items only, or records that tended to show evidence of violations of the health care fraud statute. In fact, SA Marrero indicated that he intended to seize personal financial records and "didn't intend to limit the financial records to business records." Marrero Tr. 42:1-2. Responding to cross examination inquiring about whether he thought the limiting language of the warrant had any meaning, SA Marrero stated "being here I didn't mean to limit the items to just items relating to the business. Otherwise I would not have included the items in paragraph five that's [pg. 2006-5940] color> clearly not related to the business." 13 Marrero Tr. 34:18-21. At the suppression hearing, SA Marrero even went so far as to suggest that the warrant language limiting the search to business records that showed health care fraud was "just an expression," and that "after reading [the warrant] over and over again [he] [still] d[id]n't believe after reading it it limits it to items related to the business." Id. 35:7-10. It is clear that SA Marrero was unequivocal in his belief that the limiting words of the warrant were meaningless to him and that he "did not intend to limit [the search or the warrant] to just business records." Id. 36:1-3. For SA Marrero, the "go by" may have only existed for consistency's sake or as a mere formality, but for the judge who issued the warrants and for this Court, this language is certainly not meaningless. As discussed above, the subject matter limitation of evidence related to health care fraud and the limitation that financial papers seized be related somehow to the medical practice of Dr. Srivastava were limitations necessary to make the warrant comport with the particularity requirement of the Fourth Amendment. Nevertheless, SA Marrero approached, and counseled other agents to approach, the search in a way that authorized the seizure of virtually any document of Dr. Srivastava. Simply stated, his view was "whatever financial records if it has [Dr. Srivastava's] name on it ... the judge gave us the authority to seize financial records [and] we could take it." Marrero Tr. 44:2-4. 14 SA Marrero's view that he had limitless power to seize virtually anything from Dr. Srivastava's home and business is, at best, [pg. 2006-5941] color> troublesome. 15 SA Marrero's expansive view of the warrants and his related approach to the searches, which he imparted to all agents who participated, created a situation where executing agents grossly exceeded the scope of the search warrants. 16 This Court is mindful that it is a rare situation indeed where agents are found to be so excessive in their execution of a search warrant that blanket suppression is warranted, but in light of SA Marrero's alarming testimony, the undersigned finds inexorable the conclusion that this rare remedy is appropriate in this case. Accord United States v. Robinson, 275 F.3d 371, 382 (4th Cir. 2001)(blanket suppression appropriate when
"searching officers may be said to have flagrantly disregarded the terms of a warrant [by] engag[ing] in "indiscriminate fishing" for evidence"). This is not a case where "some seized items were not identified in the warrant," or where "agents exceeded the limits of their authority under the warrant based on practicality considerations or mistake." Uzenski, 434 F.3d at 707 (citing Robinson, 275 F.3d at 382 (finding no flagrant disregard where most items seized that were outside scope of warrant were found within items of greater evidentiary value - e.g., a grocery list found within an address book authorized under the warrant)); United States v. Chen, 979 F.2d 714, 718 (9th Cir. 1992)(finding no flagrant disregard where agents installed additional surveillance camera based on their mistaken belief that the warrant permitted an extra camera and practicality concerns that the first camera could not capture the entire area). Authority cited by the government itself supports this proposition. In United States v. Rettig, 589 F.2d 418, 421 (9th Cir. 1978), a search warrant authorized the seizure of marijuana and related paraphernalia, as well as documentary evidence containing "indicia of the identity of the residents" of the house to be searched. In executing the warrant, officers seized more than 2,000 documents, including "numerous United States government publications, blank applications for various credit cards, bank brochures, medical and dental records, drug store receipts for a period extending over two years prior to the search, photograph slides, undeveloped film, extensive financial records, credit cards and travel documents." Id. at 421. Observing that "[a]n examination of the books, papers and personal possessions in a suspect's residence is an especially sensitive matter," the court concluded that "the record establishes that the agents did not confine their search in good faith to the objects of the warrant, and that while purporting to execute it, they substantially exceeded any reasonable interpretations of its provisions." Id. at 422-23. So holding, the Rettig court concluded that all evidence seized during the search must be suppressed. Id. at 423. See also Foster, 100 F.3d. at 850; Medlin, 842 F.2d at 1198 (finding flagrant disregard and granting blanket suppression where officers seized 667 items not specified by the warrant). Unlike many other cases, this Court believes that the facts here provide "probative indicia of flagrant disregard or bad faith," and therefore finds that the agents' seizure of the many items outside the warrant transformed what should have been a particularized search into a general, unrestricted fishing expedition. Uzenski, 434 [pg. 2006-5942] color> F.3d at 708. The "rule of excluding all evidence seized in a general search is designed to combat the very mind set displayed by [SA Marrero]. The belief that a search warrant gives an officer free rein to search and seize cannot be tolerated." United States v. Larson, 1995 WL 716786, at 7 (D. Kan Nov. 16, 1997). Condoning SA Marrero's conduct would be "to invite a government official to use a seemingly precise and legal warrant only as a ticket to get into a man's home, and, once inside, to launch forth upon unconfined searches and indiscriminate seizures as if armed with all the unbridled and illegal power of a general warrant." Stanley v. Georgia, 394 U.S. 557, 572 (1969)(Stewart, J. concurring). Such an unconfined search and indiscriminate seizure is precisely what happened here. Because this Court concludes that SA Marrero approached the searches of Dr. Srivastava's home and offices in a way that flagrantly exceeded the specific limitations of the warrants, and that the agents grossly exceeded the scope of the warrants in their execution, 17 all evidence seized in the March 21, 2003, searches must be suppressed, unless saved by an applicable exception to the
exclusionary rule.
III. Can the illegally seized documents nevertheless be admitted under any exception to the exclusionary rule?If the evidence taken from Dr. Srivastava's home was not in fact properly seized - either because it was not within the scope of the warrant, or because the searches as a whole were so grossly overbroad as to make all documents seized inadmissible-all fruits derived therefrom must be suppressed. Wong Sun v. United States, 371 U.S. 471, 485-86 (1963). However, in some cases evidence derived from an illegal search may avoid exclusion if it is sufficiently attenuated to dissipate the taint of the initial violation. United States v. Ceccolini, 435 U.S. 268, 274-75 (1978)(declining to adopt a "per se" or "but for" rule making inadmissible any evidence that came to light through a chain of causation beginning with a constitutional violation). As the Supreme Court recently observed in Hudson v. Michigan, The exclusionary rule generates "substantial social costs," United States v. Leon, 468 U.S. 897, 907, 104 S.Ct. 3405 (1984), which sometimes include setting the guilty free and the dangerous at large. We have therefore been "cautio[us] against expanding" it, Colorado v. Connelly, 479 U.S. 157, 166, 107 S.Ct. 515, 93 L.Ed.2d 473 (1986), and "have repeatedly emphasized that the rule's "costly toll" upon truth-seeking and law enforcement objectives presents a high obstacle for those urging [its] application," Pennsylvania Bd. of Probation and Parole v. Scott, 524 U.S. 357, 364-365, 118 S.Ct. 2014, 141 L.Ed.2d 344 (1998) (citation omitted). We have rejected "[i]ndiscriminate application" of the rule, Leon, supra, at 908, 104 S.Ct. 3405, and have held it to be applicable only "where its remedial objectives are thought most efficaciously served," United States v. Calandra, 414 U.S. 338, 348, 94 S.Ct. 613, 38 L.Ed.2d 561 (1974)-that is, "where its deterrence benefits outweigh its "substantial social costs,"" Scott, supra, at 363, 118 S.Ct. 2014 (quoting Leon, supra, at 907, 104 S.Ct. 3405). ___ U.S. ___, 126 S.Ct. 2159, 2163 (2006). In this case, the government contends that even if the Court finds that agents exceeded the scope of the warrant, such evidence could still be admissible under either the "independent source" or "inevitable discovery" doctrines. Each of these two doctrines will be discussed in turn.
A. Inevitable discoveryUnder the inevitable discovery doctrine, information obtained by unlawful means is nonetheless admissible "[i]f the prosecution can establish by a preponderance of [pg. 2006-5943] color> the evidence that the information ultimately or inevitably would have been discovered by lawful means." Nix v. Williams, 467 U.S. 431, 444 (1984). "[T]he exception requires the district court to determine, viewing affairs as they existed at the instant before the unlawful search, what would have happened had the unlawful search

never happened." United States v. Eng,

997 F.2d 987, 990 [72 AFTR 2d 93-5486] (2d Cir.
1993)(citations and quotations omitted). Such a finding of "inevitable discovery involves no speculative elements but focuses on demonstrated historical facts capable of ready verification or impeachment." Nix, 467 U.S. at 444-45. Although the government initially asserted that the inevitable discovery exception might save the evidence at issue in this case, it conceded at oral argument that such an exception is not applicable here. This concession was wise. Although some may envision a behemoth IRS computer that meticulously checks every person's 1099s against income reported on their returns (1040s), this is simply not the case, as the government now concedes. 18 SA Louden of the IRS testified at the evidentiary hearing that to expect the IRS to automatically notice even extremely large discrepancies would be "giving the IRS too much credit as far as what their capabilities are. No offense on the civil side but, I mean, it's - the program is not perfect. The database is not perfect." Louden Tr. 41:18-21. 19 SA Louden later acknowledged that at the time that she began looking into Dr. Srivastava's affairs, there was a lot of discussion in the IRS about the fact that the audit rate was so low, a fact attributable in part to the fact that "[t]he IRS was short staffed." Louden Tr. 45:7-15. In light of this, the government cannot point to any historical and demonstrable facts that justify admitting the documents gathered in the IRS investigation pursuant to the inevitable discovery exception. The government does not, and indeed cannot, make the argument that there was any (much less a sufficiently developed) tax evasion investigation in existence prior to the search of Dr. Srivastava's home and office, and that this investigation would have inevitably gleaned the evidence that the government now seeks to offer against him. This is not, therefore, a situation where "the fact making discovery inevitable ... arise[s] from circumstances other than those disclosed by the illegal search itself." United States v. Thomas, 955 F.2d 207, 211 (4th Cir. 1992). Furthermore, it cannot be credibly claimed that the improper seizure of Dr. Srivastava's personal and financial documents "played no real part" in the subsequent IRS investigation and discovery of evidence supporting criminal tax evasion charges. See United States v. Whitehorn, 813 F.2d 646, 649 n.4 (4th Cir. 1987), cert. denied 487 U.S. 1234 ("the premise of the inevitable discovery doctrine is that the illegal search played no real part in discovery of incriminating evidence. Only then, if it can be shown that the taint did not extend to the [subsequent investigation] would the product of the [subsequent investigation] be admissible.") This key limitation, which prevents the government from profiting from its own wrongdoing, is noticeably absent here. The government does not point to any facts supporting the contention that absent the documents seized from Dr. Srivastava's home and business, the IRS would have inevitably investigated him and uncovered all of the evidence at issue. The mere fact that the IRS might have audited Dr. Srivastava at [pg. 2006-5944] color> some point in the future is insufficient, as the inevitable discovery doctrine requires proof that the evidence would have, not merely could have, been discovered. 20 Morris, 684 F.Supp. at 416; see also United States v. Ford, 184 F.3d 566, 578 [84
AFTR 2d 99-5361] (6th Cir. 1999)(rejecting inevitable discovery exception when testimony showed that IRS was not actively investigating defendant's tax records or was otherwise "hot on the trail of the
disputed evidence"); Thompson, 955 F.2d at 211 (finding inevitable discovery doctrine did not permit admission of evidence seized after surveillance had been set up following illegal entry into defendant's hotel room; "the bank money found in the illegal search changed the whole nature of the investigation that followed.").
B. Independent SourceThe independent source doctrine provides another exception to the exclusionary rule. The Supreme Court has held that merely because evidence is unlawfully acquired, "this does not mean that the facts thus attained become sacred and inaccessible. If knowledge of them is gained from an independent source, they may be proved like any others...." Silverthorne Lumber Co. v. United States, 251 U.S. 385, 392
[3 AFTR 3016] (1920). The independent source doctrine rests "upon the policy that, while the government should not profit from its illegal activity, neither should it be placed in a worse position than it would otherwise have occupied." Murray v. United States, 487 U.S. 533, 542 (1988). As the Supreme Court observed in Nix, [T]he interest of society in deterring unlawful police conduct and the public interest in having juries receive all probative evidence of a crime are properly balanced by putting the police in the same, not a worse, position than they would have been in if no police error or misconduct had occurred .... When the challenged evidence has an independent source, exclusion of such evidence would put the police in a worse position than they would have been in absent any error or violation. 467 U.S. at 443. This doctrine saves from exclusion evidence that has been discovered by means "wholly independent of any constitutional violation." Id. Put another way, where agents engage in investigative activity that is later determined to be illegal, evidence is still admissible if discovered through a source independent of the illegality. See Murray, 487 U.S. at 537. To evaluate whether the independent source exception applies, the Court must determine "whether, granting establishment of the primary illegality, the evidence to which the instant objection is made has been come at by exploitation of that illegality or instead by means sufficiently distinguishable to be purged of the primary taint." 21 Wong Sun, 371 U.S. at 488. Relevant factors include (1) the time between any illegal action and the later acquisition of evidence, (2) intervening circumstances and (3) the purpose and flagrancy of the official misconduct. Brown v. Illinois, 422 U.S. 590, 603-04 (1975); United States v. Seidman, 156 F.3d 542, 548 (4th Cir. 1998). Courts must "careful[ly] sift[] [through] the unique facts and circumstances" of each case to make a finding with respect to whether the alleged "independent" source is sufficiently attenuated. Schneckloth v. Bustamonte, 412 U.S. 218, 233, (1973). The ultimate burden of proving admission of tainted evidence rests on the government. Seidman, 156 F.3d at 548 (citing Schneckloth, 412 U.S. at 604).

1. The development of the allegedly "independent" IRS investigation
As discussed above, agents executing the search of Dr. Srivastava's Greenbelt office came upon faxes confirming the transfer of funds to an account at the Bank of India. Elton Malone, the search warrant [pg. 2006-5945] color> team leader at the Greenbelt site, called SA Marrero on his cell phone while Marrero was conducting the search at Dr. Srivastava's Oxon Hill office and informed him that one of the agents located faxes showing transactions overseas involving foreign bank accounts. Marrero Tr. 9:17-22. Agent Malone indicated that the transactions appeared to involve a substantial amount of money, and asked SA Marrero if he was aware of this. SA Marrero informed him that he was not, but would inform the Assistant United States Attorney handling Dr. Srivastava's case; he did so the same day. On April 23, 2003, the United States Attorneys' Office related this information to SSA Bradley Whites, the IRS agent in charge of the agency's Wheaton, Maryland office. Specifically, the United States Attorneys' Office informed SSA Whites that there was some evidence of significant money going overseas and that it did not appear that the appropriate box on Dr. Srivastava's Schedule B had been checked. Louden Tr. 2:21-3:1. SSA Whites met with SA Louden, related this information, provided her with SA Marrero's name and phone number, and asked her to follow up with Marrero. Louden Tr. 4:21-22. This same day, SA Louden spoke with SA Marrero regarding the faxes showing the transfer of money to the State Bank of India, and later that same day SA Marrero faxed SA Louden these papers. After receiving this information, SA Louden requested information on Dr. Srivastava using the IRS' Integrated Data Retrieval System ("IDRS"), a database that allows the agency to view online tax return information. Louden Tr. 6:13-17. SA Louden also testified that she looked into the treasury enforcement communication system to verify if Dr. Srivastava had disclosed any foreign bank accounts, and observed that he had not. Louden Tr. 8:1-8. SA Louden received Dr. Srivastava's IDRS information on April 25, and certain information on the IDRS summary sheet caught her eye. SA Louden testified that the summary sheet on the IDRS printout normally displays how many dollars in interest income the taxpayer earned, but in this case, the section of the report that displayed income from1099B activity (stock and bond activity), displayed only stars (" ***** ") and no numerical data. After consulting with someone more familiar with the IDRS system, SA Louden learned that the stars represented an extremely large number that was too big to print on the summary form. Louden Tr. 9:15-24. To receive further information, on April 25, 2003, SA Louden requested a second round of IDRS so that she could examine the detailed information from Dr. Srivastava's 1099 B forms (which show capital gains). SA Louden testified that she received the 1099 B information relating to the capital gains on June 12, 2003. Louden Tr. 11:25. On July 10, 2003, SA Louden began to do a comparison with the Dr. Srivastava's 1099Bs and his reported tax returns. On May 19, 2003, the United States Attorneys' Office formally invited the IRS to join the existing grand jury investigation into Dr. Srivastava. Once the tax and health care fraud investigations were joined, SA Louden requested (through the United States Attorneys' Office) that the grand jury issue several subpoenas to banks with whom Dr. Srivastava did business; these were issued on June 2, 2003. Shetestified that in determining what subpoenas to request, "generally the schedule B is a good place" because it gives accounts; SA Louden also indicated that "in this particular case [she] believe[d] that Jason [Marrero] had faxed [her] over some bank accounts that he had identified from the [pg. 2006-5946] color> search warrant evidence." 22 Louden Tr. 14:10-19. Three days after these subpoenas were issued, SA Louden traveled on June 5, 2003, with IRS SA Grytzer to meet SA Marrero at the Rockville office of HHS. SA Louden testified that during that meeting, the agents examined evidence that Marrero and his team had recovered from the search of Dr. Srivastava's home and businesses. Specifically, she indicated that she and the other agents "went into a room, and then these boxes were pulled, and [they] basically just looked through the boxes to see kind of what he had and make heads or tails of it." 23 Louden Tr. 25:1-4. During her review of the documents in SA Marrero's possession, SA Louden examined a fax relating to Dr. Srivastava's Bentley Lawrence accounts. SA Louden testified that this 12 page fax related to the 1998 tax year and showed account transactions and short term capital gains and losses. Louden Tr. 26:12-16. SA Louden further testified that she also reviewed certain spreadsheets in SA Marrero's possession concerning Dr. Srivastava, which contained a record of Dr. Srivastava's financial transactions and "showed few capitol [sic] losses but overall capitol [sic] gains." Louden Tr. 27:10-15. Upon finding these documents, SA Louden testified that her "original thoughts were, I have to validate they're accurate so I had to go through each transaction and make sure it was a legitimate transaction....using the statements." Louden Tr. 27: 25-28:6. Comparing these documents and spreadsheets against Dr. Srivastava's tax returns, SA Louden found what appeared to be over $40 million in unreported capital gain income. Louden Tr. 28:10-11. As her investigation continued, SA Louden met with Dr. Srivastava's CPA and stockbroker to further her tax investigation. SA Louden then spent several months doing capital gains calculations to recalculate the true gains and losses realized by Dr. Srivastava. Louden Tr. 32:24-33:5. Her efforts culminated in the present indictment alleging income tax evasion and the filing of a false income tax return.

2. Application of the independent source doctrine
Considering the factual development of the IRS investigation, the government contends that this Court need not exclude the financial records seized from Dr. Srivastava's home and business. In addressing the factors set forth in Brown, the government asserts that while the IRS investigation was close in time to the execution of the search warrant, it was completely separate and proper. The government explains that: days, weeks and months passed between the execution of the warrants and the acquisition of all of the IRS's documentary evidence. There were numerous intervening circumstances, particularly SA Louden's lawful use of IRS investigative resources and grand jury subpoenas. Finally, defendant does not even allege that SA Louden's investigation - the investigation that led to the indictment - involved any official misconduct, let alone intentional or flagrant misconduct. Accordingly, copies of seized documents that were obtained from independent sources during the subsequent IRSinvestigation should not be suppressed. As such, the government asserts that notwithstanding any constitutional violations [pg. 2006-5947] color> committed in the execution of the warrant, the fruits of the IRS investigation should not be excluded. See United States v. Watson, 950 F.2d 505, 508 (8th Cir. 1991)("where a law enforcement officer merely recommends investigation of a particular individual based on suspicions arising serendipitously from an illegal search, the causal connection is sufficiently attenuated so as to purse the later investigation of any taint from the original illegality."). Dr. Srivastava, on the other hand, suggests that in order to be truly independent of evidence seized during an illegal search, there must be no causal connection between the second source of the contested material and the illegal search. See Segura v. United States, 468 U.S. 796, 815 (1984)(holding that the independent source exception applied because information possessed by the agents before they illegally entered and searched an apartment constituted an independent source for the discovery and seizure of the evidence later challenged). In this case, Dr. Srivastava asserts that the IRS had no knowledge, much less independent knowledge, of Dr. Srivastava's personal financial situation before the HHS agents executed their searches and provided certain items to the IRS. Therefore, he maintains that the tax investigation was not truly "independent." As is often the case, the truth lies somewhere between these two interpretations. Although the independent source rule can save from suppression evidence that would not have been uncovered "but for" an illegal search (evidence that therefore has some causal connection), the doctrine is not as broad as the government asserts. As this Court, Judge Murray presiding, observed in United States v. Morris, [w]here courts have applied the independent source doctrine to admit evidence arguably tainted by unlawful police conduct, there has been a showing that the evidence was in fact obtained through an independent source and not through exploitation of the unconstitutional behavior . 684 F. Supp. 412, 416 (D. Md. 1988)(emphasis added). This comports with the Supreme Court's view of the independent source doctrine. See e.g., Murray, 487 U.S. at 542 (holding that evidence seized pursuant to a subsequently issued warrant, although initially discovered during an illegal search, is admissible so long as "the search pursuant to the warrant was in fact a genuinely independent source of the information and tangible evidence at issue"). An examination of cases where evidence has been admitted under the independent source doctrine illustrates the critical point that, to be admissible under this exception, the so-called independent source must retain a critical degree of separation from the tainted source. In Segura, for example, the Supreme Court held that this exception applied because no information obtained during the initial (illegal) entry into the defendant's apartment was needed or used by the agents to secure the warrant under which the disputed evidence was ultimately seized. 486 U.S. at 815 (1984). The Court concluded that "[t]he illegal
entry into the [defendants] home did not contribute in any way to discovery of the evidence ..."because it was "beyond dispute that the information possessed by the agents before they entered the apartment constituted an independent source for the discovery and seizure of evidence now challenged." Id. at 815-16. (emphasis added). See also United States v. Williams, 400 F.3d 1023, 1025 (7th Cir. 2005)(independent source doctrine applied because there was no causal link between the warrantless search of defendant's residence and decision to seek a warrant); United States v. Walton, 56 F.3d 551, 554 (4th Cir. 1995)(reasoning that a lengthy prior investigation of the defendant demonstrated the necessary attenuation and independent basis of probable cause to apply the independent source doctrine); United States v. Curtis, 931 F.2d 1011, 1014 (4th Cir. 1991), cert. denied, 502 U.S. 881 (1991)(denying motion to suppress because the information used to secure a search warrant was independent of any evidence found during the warrantless search); United States v. Palumbo, 742 F.2d 656, 661 (1st Cir. 1984)(valid search warrant based entirely on probable cause learned prior to original, putatively unlaw- [pg. 2006-5948] color> ful, entry into defendant's premises), cert. denied, 469 U.S. 1114 (1985). These cases suggest that courts apply the independent source doctrine when untainted evidence does, in fact, provide an independent basis for the discovery of evidence. It is therefore essential that there must have been an independent basis for the discovery of challenged evidence, not merely that the information merely had an independent existence. Accord United States v. Brainard, 690 F.2d 1117, 1126 (4th Cir. 1982)(list of defendant's clients and employees improperly obtained by SEC investigator admissible because information in list was independently obtained by materials subpoenaed by the grand jury prior to receipt of tainted documents from other investigation); United States v. David, 943 F. Supp. 1403, 1417 (finding agents' decision to further investigate defendant was not prompted by discovery of a firearm in the allegedly unlawful search). This view of the independent source rule protects its integrity and prevents this exception from swallowing the exclusionary rule. 24 In order to be admissible under the independent source doctrine, the connection between the original illegality and the evidence at issue must be sufficiently attenuated so as to dissipate the taint of the illegal search. See Nardone v. United States, 308 U.S. 338, 341 (1939). Here, the primary taint has not been purged because the evidence procured by SA Louden clearly "has been come at by exploitation of (the primary) illegality." Wong Sun, 371 U.S. at 488. Indeed, the primary illegality was not attenuated, but rather was repeatedly exploited. Only after she received the Bank of India faxes and analyzed those money transfers did SA Louden request the IDRS information on Dr. Srivastava and begin to delve into his tax returns. In fact, SA Marrero specifically informed SA Louden that the boxes on Dr. Srivastava's Schedules B (copies of which SA Marrero seized from his residence) were not checked to reflect his ownership of any foreign bank accounts. This sharing of information is particularly salient in tax cases: The unique circumstances of an income tax investigation make a decision to focus intensively of critical importance. As opposed to crimes like assault or robbery, tax evasion is hidden. There are at least hundreds of thousands of tax violators whose criminality has not been revealed. One of the chief problems for the government is to
decide how it is going to utilize its limited tax investigation forces. The main hope of a tax violator is that the Internal Revenue Service will remain unaware of his existence. Once the government begins to concentrate all its enormous resources on a citizen, the chance of its discovering that he has violated the tax laws is greatly multiplied. It is difficult to perceive how the government could receive any more valuable information than the name of a probable tax violator. United States v. Schipani, 289 F.Supp. 43, 62-63 [22 AFTR 2d 5416] (E.D.N.Y. 1968)(overruled on
other grounds). SA Louden exploited the information provided to by SA Marrero by using it to seek IRDS information, and later recover copies of Dr. Srivastava's tax returns and other financial papers. This evidence therefore cannot be considered independent. The government cites to the Eighth Circuit case of United States v. Watson for the proposition that "where a law enforcement officer merely recommends an investigation of a particular individual based on suspicions arising serendipitously from an illegal search, the causal connection is sufficiently attenuated so as to purge the later investigation of any taint from the original illegality." 950 F.2d 505, 508 (8th Cir. 1991). Another district court later recognized, however, that the Watson Court did not explicitly apply the Wong Sun standard. See Larson, 1995 WL 716786 at 8. Larson is factually similar to this case; there, officers reviewed illegally seized documents which revealed that defendant [pg. 2006-5949] color> had transacted with numerous financial institutions using various aliases, and discovered the names of several financial instructions dealing with the defendant. Acting on this information, law enforcement visited the financial institutions and subpoenaed their records listing defendant and his aliases; the government later sought to admit this evidence against defendant at trial. Considering this factual development, the Larson court concluded that the evidence was not sufficiently attenuated because "the information in the illegally seized documents was exploited to obtain the financial records for which the government seeks admission." Id. at 9. The government attempted to argue that the financial records were obtained by sufficiently distinguishable means because they were secured through grand jury subpoenas. The court disagreed, noting that at least some of the documents produced to the grand jury were copies of the very documents that were illegally seized. The court concluded that "the government's choice to use the documents produced in response to the grand jury subpoena does not render perforce those documents "obtained by means sufficiently distinguishable from the prior illegality."" 25 Id. Such is the case here. Although the evidence illegally seized from Dr. Srivastava's home and offices subsequently has been obtained through SA Louden's investigation and grand jury subpoenas, this is not sufficiently attenuated to justify its admission. As in Larson, SA Louden exploited the information in the illegally seized documents to obtain the financial records that the government now seeks to admit. It is only because of the exploitation of the information displayed in the Bank of India faxes and taxpayer copies of Dr. Srivastava's tax forms (which were examined by seizing agents) that SA Louden initiated her IDRS request. Furthermore, SA Louden twice admitted at the suppression hearing that she received specific bank names from SA Marrero indicating which financial institutions she should subpoena for
further information. See Louden Tr. 14:10-19 (stating that to determine what subpoenas to request the U.S. Attorneys office issue, "in this particular case I believe that Jason [Marrero] had faxed me over some bank accounts that he had identified from the search warrant evidence."); Louden Tr. 16:6-15 ("Some of this information [used to determine what financial institutions to subpoena] came from Jason [Marrero]"). Finally, SA Louden also testified that once her investigation began she actually met with SA Marrero and reviewed the seized documents in HHS custody. In perusing these boxes, SA Louden uncovered a fax regarding capital gains from 1998 and several spreadsheets showing capital gain income which she then utilized to compare against Dr. Srivastava's filed tax returns and uncover discrepancies. In this case, there is not just an initial taint; instead, the taint here is continuous. In light of this initial and continual taint, the Court is nonplussed by the government's suggestion that because the IRS investigation secured copies of the documents initially seized, the documents need not be suppressed. The financial and tax documents that the government seeks to introduce at trial, even if they are later-acquired copies of the documents illegally seized during the March 20th search, are off limits because they were not obtained [pg. 2006-5950] color> by means sufficiently distinguishable from the prior illegality. 26 Although the government cited United States v. Najjar only parenthetically in its opposition to Dr. Srivastava's motion, it sought to rely primarily on this case at the suppression hearing to support the proposition that the independent source doctrine saves the documents at issue here from exclusion. 300 F.3d. 466 (4th Cir. 2002). In Najjar, a defendant sought suppression of evidence obtained through two warrants, arguing that much of the evidence used to secure these warrants derived from the execution of an invalid search. Officers investigating a chopshop had conducted a search that was later found to be illegal; those officers shared automobile salvage certificates found during the first illegal search with another law enforcement officer, who began an internal investigation into another officer. These salvage certificates were ultimately dead ends because the investigating officer found no log records or incident reports to trace the certificates to activities of the person under investigation. The investigator then had to regroup and approached his investigation from another angle, broadening his inquiry into other illicit activities similar to those suggested by the illegally seized certificates. In light of these facts, the Najjar court rejected defendant's contention that suppression was necessary merely because "the illegally obtained evidence tended significantly to direct the evidence in question." Id. at 479. Several critical distinctions emerge between the facts of Najjar and the facts of this case. First, in Najjar, the government did not seek to introduce the illegally seized salvage certificates, but rather sought the admission of other evidence that came to light through later independent investigation. In comparison, here the government seeks to introduce the very evidence that was illegally seized in the first instance. Second, in this case there was no impediment that caused the IRS to reach a dead end and begin a new investigative chain. In Najjar, the court explicitly found that the "investigation was not a simple matter of looking at salvage certificates and obtaining new evidence from their use, rather it was a substantial investigative effort unconnected to the seized documents themselves once [the investigating officer] encountered the impediment at the Maryland State Police barracks." Id. at 479. Here, SA Louden's
investigation was "a simple matter of looking at [the Bank of India faxes] and obtaining new evidence from their use." Id. There was no impediment leading to a totally new investigative focus; rather, each piece of evidence was acquired in direct response to analysis of the previous information. All of this is directly traceable, with no attenuation, to the evidence illegally seized. SA Louden's testimony revealed a third, fatal, factor that by itself completely removes this case from Najjar and the independent source doctrine. She testified that she based her subpoena requests both on Schedule B information she recovered [pg. 2006-5951] color> from the IDRS system and on names that SA Marrero provided to her as institutions that would be of interest to her tax investigation. Additionally, nearly two months after her tax investigation commenced, she traveled to an HHS office and met with SA Marrero to review the documents that this Court now holds were illegally seized from Dr. Srivastava. SA Louden perused the documents in SA Marrero's possession, and used spreadsheets and a fax found there to help further flesh out the alleged tax fraud committed by Dr. Srivastava. Using these statements, she discovered an apparent underreporting of $40 million in capital gain income. Louden Tr. 28:6-11. SA Louden's investigation therefore not only started as the fruit of the poisonous tree, but also she returned to the proverbial tree for additional tainted fruit. Thus, attenuation is not present here because unlike in Najjar, there was further significant contact and interaction between the supposedly "independent" investigation and the tainted source. It is one thing to say that a later investigation is sufficiently independent and attenuated when the illegally seized evidence does not directly generate any information for the "independent" source, and there is no continued contact between the "independent" source and the tainted evidence. It is quite another thing to suggest that so long as another government agency secures the same evidence as the tainted evidence, such evidence need not be excluded, even if the "independent" source continued to interact with the tainted evidence. Application of the independent source doctrine and Najjar is unavailing where the illegally seized evidence is used directly and repeatedly to generate the evidence at issue, and the supposedly independent agent returns to the poisonous tree for yet more helpings of the forbidden fruit. Accord United States v. Pope, at 4 ("Because the traffic stop was fruit and thus contaminated with illegitimacy, the evidence subsequently secured as a result was thus also unlawfully acquired."). The Court therefore concludes that the IRS investigation is too closely connected to the initial illegal seizure, and is not "so attenuated as to dissipate the taint" of the illegal seizure. Nardone, 308 U.S. at 341. Application of the Brown factors supports this conclusion. Here, as a result of the sharing of financial information seized from Defendant, SA Louden of the IRS was conducting a full blown criminal tax investigation within six weeks (factor one: time between investigations). SA Louden's investigative techniques detailed by the government cannot possibly be considered to be "intervening circumstances" because they were done in direct response to the information received from SA Marrero. Indeed, SA Louden admitted that she based her subpoena requests in part on SA Marrero's suggestions, and even met with him during her investigation to discuss the evidence and review other documents that were impermissibly seized. Investigating agents here therefore did substantially more than in the cases relied upon by the government, in that SA Marrero recommended an investigation, provided the IRS with documents to start such an investigation, provided the IRS with specific account names, and met with the
IRS during the course of its investigation (factor two: intervening circumstances). Accord Larson, 1995 WL 716786 at 8 (rejecting application of Watson when information in illegally seized documents was pursued and exploited to obtain financial records that government sought to use against defendant). Although there are no allegations of official misconduct on the part of SA Louden, this absence does not make an otherwise closely-related investigation sufficiently attenuated for the purposes of this exception to the exclusionary rule (factor three: official misconduct). Because all of the investigative steps taken by the IRS were taken, directly or indirectly, as a result of the illegal search, and because the taint of the illegal seizure was reinforced by the continued interaction between SA Marrero and SA Louden, this Court concludes that all documents generated by the IRS investigation are tainted, not independent, and must be excluded. [pg. 2006-5952] color>
CONCLUSIONThe exclusionary rule has exacted a mighty toll in this case. Although this Court is troubled by its determination that the motion to suppress should be granted, this conclusion was driven by precedent and compelled by the facts of this case. Although it is no doubt unsettling that Dr. Srivastava may escape criminal accountability because of the blunders of law enforcement, this is the rare and unfortunate case where such a price must be paid. As Justice Clark acknowledged, "In some cases, this will undoubtedly be the result. But ... "there is another consideration - the imperative of judicial integrity." The criminal goes free, if he must, but it is the law that sets him free. Nothing can destroy a government more quickly than its failure to observe its own laws, or worse its disregard of the charter of its own existence." Mapp v. Ohio, 367 U.S. 643, 659 (1961)(citation omitted). With great disappointment, and for the reasons discussed above, the Court will, by separate order, grant Dr. Srivastava's Motion to Suppress. August 4, 2006 DATE ROGER W. TITUS UNITED STATES DISTRICT JUDGE 1 Count I of the indictment alleges that Dr. Srivastava filed an individual income tax return for 1998 on which Schedule D, Capital Gains and Losses, claimed a short-term capital loss of approximately $(826,591) rather than actual short-term capital gains totaling approximately $779,397.00, and filed an income tax return misstating the amount of taxable income and tax due. Count II of the indictment alleges that Dr. Srivastava filed a tax return in 1999 on which Schedule D, Short Term Capital Gains and Losses, reflected a short-term capital loss of $(990,288.00) rather than the actual short-term capital gain of $41,408,740, and accordingly filed a false income tax return that year reflecting a much diminished taxable income and amount of tax due. Finally, Count III of the indictment alleges that Dr. Srivastava filed
an individual income tax return for 2000 that omitted certain short-term capital losses. 2 The government ultimately chose to proceed with civil enforcement regarding the health care fraud issues. 3 As required by law, Dr. Srivastava included income from his medical practice professional corporation on his joint individual tax returns. 4 Section 1347 provides that, "[w]hoever knowingly and willfully executes, or attempts to execute, a scheme or artifice ((1)) to defraud any health care benefit program; or ((2)) to obtain, by means of false or fraudulent pretenses, representations, or promises, any of the money or property owned by, or under the custody or control of, any health care benefit program, in connection with the delivery of or payment for health care benefits, items, or services, shall be fined under this title or imprisoned not more than 10 years, or both. If the violation results in serious bodily injury (as defined in section 1365 of this title), such person shall be fined under this title or imprisoned not more than 20 years, or both; and if the violation results in death, such person shall be fined under this title, or imprisoned for any term of years or for life, or both." 18 U.S.C.  1347. 5 The government lists 25 financial records it plans to introduce into evidence at trial: (1) spreadsheet detailing options transactions on Bentley-Lawrence ("BL") account; (2) spreadsheet detailing stock transactions on BL account, labeled "corporate"; (3) spreadsheet detailing options transactions on Speer Leeds account; (4) spreadsheet detailing stock transactions; (5) schedule of realized gains and losses; (6) form 1099 activity detail for BL account; (7) form 1099 activity detail for BL account; (8) form 1099 activity detail for BL account; (9) fax from CPA requesting information to prepare tax return; (10) tax reporting statement to support capital gains; (11) form 1099 activity detail supporting capital gains; (12) handwritten bank interest and payments statement; (13) tax reporting statement to support capital gains; (14) form 1099 activity detail to support capital gains; (15) fax to CPA detailing BL accounts; (16) form 1099 activity detail supporting capital gains; (17) tax reporting statement to support capital gains; (18) form 1099 activity detail to support capital gains; (19) tax reporting statement to support capital gains; (20) fax from CPA requesting items to complete tax return; (21) handwritten list of dividends and interest from bank accounts; (22) tax reporting statement to support capital gains; (23) tax reporting statement to support capital gains; (24) spreadsheet for capital gains; (25) email from stock broker detailing stock activity. See Paper No. 14 at 24. 6 " FBAR" stands for Foreign Bank and Financial Accounts Report, a document that is required to be filed with the IRS if: (1) the filer was a U.S. person, defined as a citizen, a resident or a person in and doing
business in the United States; (2) the U.S. person had a financial account or accounts that exceeded $10,000 during the calendar year; (3) the financial account was in a foreign country; and (4) the U.S. person had a financial interest in the account or signatory or other authority over the foreign financial account. See IRS Form TD F 90-22.1; 31 C.F.R. 103. 7 SA Louden testified during the suppression hearing that when she spoke with SA Marrero on April 23, 2003, he indicated that when he found the remittance slips to the State Bank of India "he wasn't sure what they meant or how to even read them." Louden Tr. 5:9-10. See also Louden Tr. 47:1-4 ("I mean it was very confusing[,] the HHS agent was not familiar with what a remittance slip looked like. He wasn't even sure if this was in rupees or dollars...."); Louden Tr. 56:11-17 ("They were really unsure of even what it was ... they had never really - I got the impression they had never seen anything like this before and, you know, they were trying to let me know how do you read something like this."). This alleged confusion is somewhat belied by the memorandum prepared by Special Agent Louden for purposes of this hearing, however, as this memorandum indicates that during her April 23rd conservation with SA Marrero, he indicated that after he observed the Bank of India faxes, the Schedule Bs of Dr. Srivastava's 1999, 2000, and 2001 tax returns were consulted, and he noted that Dr. Srivastava failed to check the Schedule B to acknowledge the foreign bank accounts. This Court finds curious the fact that an individual allegedly uneducated and confused about the significance of overseas wire transfers would have the wherewithal to compare the remittance slips against tax forms to see if the taxpayer's Schedules B acknowledged the foreign bank accounts. 8 It is true that courts in some cases courts have allowed the seizure of items not specifically described or delineated in the warrant. Many of these cases involve situations where the warrant(s) authorized the search for and seizure of drugs and/or weapons, and in the course of such searches, officers seized personal papers and effects. See, e.g., United States v. Wardrick, 350 F.3d 446, 453-54 (4th Cir. 2003)(search warrant authorized seizure of firearms and related items; seizure of defendant's bills and other papers); Armstrong v. State, 548 S.W.2d 334, 336 (Ct. Crim. App. Tn. 1977)(warrant for drugs; seizure of checks, bank documents, personal letters); State v. McGuinn, 232 S.E.2d 229, 230 (S.C. 1977)(warrant for marijuana and drugs only; seizure of letters and photographs). In these cases, courts upheld the seizures of the personal documents on the theory that they were relevant in establishing proof of the defendants' residence in the location where contraband was found. See, e.g., Wardrick, 350 F.3d at 453(seizure of a utility bill, refund notice, and operator's license was proper because such items "constitute[d] evidence linking Wardrick to the premises where the illegal firearms were found."); Armstrong, 548 S.W.2d at 336 ("the personal documents were relevant in establishing proof of possession of the premises and ultimately the drugs."); McGuinn, 232 S.E.2d at 230 ("Warden [v. Hayden, 387 U.S. 294 (1967)] requires that there be a nexus between the items seized and some criminal behavior. The letters and photographs helped the police initially establishing who resided at the address ...[and] ... served as evidence of actual residency, which was essential in establishing possession and control of the marijuana.").
In this case, there is no such nexus between the financial documents seized from Dr. Srivastava's home and the items described by the warrant. See Marron, 275 U.S. at 198 (seizure of ledger and bills for gas, electric, etc., held not authorized by warrant to search for intoxicating liquors and articles for their manufacture). There is no suggestion on the government's behalf that the personal documents were seized to prove possession or ownership of the premises, as was the case in the above-mentioned cases. Furthermore, the government fails to illustrate how these personal financial documents in any way relate to the objects sought in the warrant. Compare Gentry, 642 F.2d at 387 (documents describing production of illegal drug seized during search but not listed in warrant had sufficient nexus to warrant, when warrant specifically named the illegal drug as the object of the search). Lacking this nexus, the Defendant's personal financial papers must be excluded as beyond the scope of the warrant. See United States v. Jones, 31 F.3d 1304, 1314 (4th Cir. 1994). 9 These items certainly had nothing to do with the facts sworn to in the affidavit and therefore should not have been seized. See id. ("[S]eized evidence arguably falling within the broad language [of the warrant] but unrelated to facts stated in the affidavit must be suppressed."). 10 Even if this Court were sympathetic to the government's assertions that Defendant's business and personal records were commingled, this only gets the government past the first qualification listed in  2 of the warrant (that the records must relate to the business). As discussed above, the government utterly fails to provide a plausible explanation for how the records seized in any way suggested that they related to or suggested evidence of health care fraud. Furthermore, initial confusion about the relevance of the documents does not justify their subsequent use against Dr. Srivastava when they are in fact outside the terms of the warrant. See United States v. Altiere, III, 2006 WL. 515609 (N.D. Ohio March 1, 2006)(while initial seizure of documents not specifically delineated by the warrant may have justified initial seizure for review, the documents are not admissible against the defendant if they are beyond the scope of the warrant). 11 This Court is aware that officers may also seize articles of an incriminating character that they come across while performing a search in a given area pursuant to a valid search warrant. See Uzenski, 434 F.3d at 707. However, the government does not argue, nor can it be contended, that the personal, financial, and other documents seized from Defendant's home were of a readily incriminating nature. See Horton v. California, 496 U.S. 128, 136 (1990)("It is ... an essential predicate to any valid warrantless seizure of incriminating evidence that the officer did not violate the Fourth Amendment in arriving at the place from which the evidence could be plainly viewed. There are, moreover, two additional conditions that must be satisfied to justify the warrantless seizure. First, not only must the item be in plain view; its incriminating character must also be "immediately apparent.""); see also United States v. Wells, 98 F.3d 808, 809-10 (4th Cir. 1996). 12
Marrero testified "this introductory paragraph I used from - in many of our cases health care cases we use go byes and this introductory paragraph is a paragraph that I received or got from another attachment to - for another health care fraud search warrant. My intention when I wrote this affidavit was to get the items listed in the numbers but as far as the legalese and the wording, I just wanted to stay consistent with what the court generally got and received and reviewed for attachments and search warrants." Marrero Tr. 33:18-34:2. 13 Paragraph five of the warrant authorized the seizure of Dr. Srivastava's passports and visas. SA Marrero's testimony indicated that this is "something that [he] do[es] in pretty much all of [his] investigations" because a passport may show that "he could not have performed [a] service at P.G. hospital because he wasn't there[,] he was overseas," for example. Marrero Tr. 7:15-23. On cross examination, defense counsel probed SA Marrero's logic: Q: You thought that [Dr. Srivastava] wasn't billing for [heart catheterization procedures] in a correct manner?

A: I thought he was billing for a service that he wasn't providing.
Q: That had to do with the issue of whether he was invading or getting into both chambers of the heart as opposed to just one, right?
A: That's correct.
Q. But that allegation didn't have to do with him billing for wholly fictitious procedures where he was in India and there was no patient in the hospital.

A: No. That allegation had nothing to do with that.
Q: Right. Okay. And in fact, there was no allegation in the affidavit that had to do with him billing for people on days where he wasn't present.
A: No.
Q: All right. So, your indication that you wanted to get passports or visas because that might be the case was something that you just do as a matter of routine not because it was a specific concern in this case, right?

A: That's correct. I do that in most of my cases.
Marrero Tr. 23:7-24:4 This paragraph of the warrants also authorized the seizure of pictures, and SA Marrero's view on how virtually limitless he saw the warrants' provisions was further borne out in cross examination regarding the authorization to seize photographs. Q: You told them what they should look for and what they could take.
A: Correct
***
Q: Pictures [?]
A: That's what I said. I hope I got that right. I thought that pictures were in here. Yes. Yes, it is.

Q: Okay well pictures of what?
A: This goes back to the same thing. If there's a picture of the doctor on a cruise in the Bahamas on a certain day, that's evidence of - and then I have a bill for service in P.G. Hospital that would be evidence that he was or even a picture at another state that would be evidence that he wasn't there on that day.
A: Well, okay but attachment A doesn't say photographs of Dr. Srivastava anywhere else than being in Prince George's County it just says photographs, doesn't it?
Q: That's?
A: That's correct.
Q: Are you telling me that your oral instructions to the agents were you can seize photographs that show Dr. Srivastava in exotic locations if you can figure out where they are and if you can figure out what the date is?
A: I didn't get into that specificity but that was the purpose and intent of putting that in the attachments and the agents should be aware of that.
Marrero Tr. 29:20-31:4. SA Marrero's attitude towards the seizure of passports, visas, and photographs of Dr. Srivastava further supports this Court's conclusion that he took an extremely broad, inappropriate view of the warrant. In fact, he admitted that with respect to these items that "it wouldn't matter to [him] whether [Dr. Srivastava's] activities were of a family nature or whether his activities were of a business nature." Marrero Tr. 46:3-8. 14 SA Marrero admitted that he told the agents responsible for executing the three warrants that they could take any financial records, stating "I told them financial records and then I may have - I may have indicated you know tax records or the specific wording that's here, but that's it." Marrero Tr. 32:17-19. When asked whether he informed agents that they were only to take financial records related to Dr. Srivastava's business, which may constitute evidence of violations of 18 U.S.C.  1347, SA Marrero indicated that he did not inform the agents of this limitation. Id. at 32:25-33:10. 15 The search inventory log, Marrero Exh. 1, reveals that agents seized items including wallets, papers regarding Dr. Srivastava's summer home, uncashed checks, unopened mail, and information regarding his new house. In fact, several large boxes of personal documents voluntarily returned by SA Marrero shortly after the execution of the search were displayed to the Court by Dr. Srivastava's counsel at the suppression hearing. The returned documents included an invitation to a cultural gala, Dr. Srivastava's "CVS ExtraCare" card, his AAA card, and checks from several bank accounts. See Marrero Tr. 15:2-5. 16 This conclusion is further supported in light of volume of documents eventually returned to Dr. Srivastava. Following the execution of the search warrant, an attorney representing Dr. Srivastava contacted SA Marrero and the United States Attorneys' Office expressing his belief that agents exceeded the scope of the search warrant and seized items that were outside its scope. Beginning on March 24, 2003, SA Marrero began to return documents to Dr. Srivastava; on March 24, SA Marrero returned a wallet with three credit cards, some Indian currency, and a patient chart, and on March 26, SA Marrero returned licensing information, a CVS pharmacy card, a AAA card, and various checks. On April 3, 2003, SA Marrero returned computer hard drives to Dr. Srivastava, and on April 24, 2003, SA Marrero returned "many of the boxes and their contents." Marrero Tr. 13:7-14:6. The chain of custody log introduced as an Exhibit at the suppression hearing reveals that "Boxes 1, 2, 3, 18, 5, 16, 7, 4, 15, 6, 10, 17 and items from other boxes" were returned. See Marrero Exh. 2. The government's own opposition concedes that "approximately 80 percent of the documents seized from [Dr. Srivastava's] home were returned to him by the investigating agents." See Paper no. 14 at 24. It is this Court's conclusion that this large-scale return of information seized from Dr. Srivastava further bears out how SA Marrero's cavalier attitude towards the limitations of the warrant caused agents to grossly exceed its scope. 17 SA Marrero's approach taints the execution of all three search warrants. Each warrant contained the same qualifying language and detailed the same items to be seized, and each warrant was supported by
a single affidavit detailing allegations of health care fraud. SA Marrero made clear throughout his testimony that he imparted his overly broad view of the warrant to the entire search team, and agreed that he shared his perceptions with the team at the preparatory meeting. See Marrero Tr. 47:5-48:5; Marrero Tr. 53:1-21; Marrero Tr. 74:16-22; see also Footnote 14, supra. 18 Moreover, capital gains from options trading is not reported to the IRS. 19 On cross examination, defense counsel probed the reality of the IRS' ability to verify the submission of all taxpayers: Q: ...There is something call[ed] [the] IDRS matching program. Do you know about that?
A: No. I don't think I know it called matching program if you explain it to me I might say, oh yes.
Q: Let me try. I've had it happen to me. If you get a 1099 from a bank for interest for $100 and it doesn't appear on your tax return, the computer will notice that and spit out a notice to you and say, you know, why isn't this on your tax return? That's the IDRS matching program. [A]re you aware of that?

A: I've never known it to work that efficiently.
Q: Exactly. Louden Tr. 38:18-39:5. 20 Indeed, SA Louden's testimony indicated that the statute of limitations had already run for several of the tax years at issue. 21 "The exclusionary rule does not require the exclusion of evidence "when the causal connection between [the] illegal police conduct and the procurement of [the] evidence is "so attenuated as to dissipate the taint" of the illegal action."" United States v. Liss, 103 F.3d 617, 620 (7th Cir. 1997); see also United States v. Najjar, 300 F.3d 466, 477 (4th Cir. 2002)("not all evidence conceivably derived from an illegal search need be suppressed if it is somehow attenuated enough from the violation to dissipate the taint."). In other words, under the "independent source" doctrine, suppression of physical evidence under the Fourth Amendment does not convey derivative use immunity.
22 This testimony is consistent with her explanation of where the specific account information came from for the individual subpoenas of the financial institutions. SA Louden testified "I can't exactly remember. Some of this information came from Jason [Marrero] I believe who had located some information and I believe what I - when he sent me that fax, I verified it to my Schedule B and said, oh, yes I see there is Bentley Lawrence or National - you know City Corp. And then also the actual 1099 Bs later the - the 1099 Bs actually show the account number on them as well and I can't remember if the 1099 dividends show the account number but they definitely show the bank ...." Louden Tr. 16:6-15. It bears special emphasis, and will be discussed later, that SA Louden twice admitted that some of the information she received regarding what subpoenas to issue was given to her by SA Marrero. While SA Louden indicated that she also relied on Dr. Srivastava's Schedules B of his tax returns to uncover the names of financial institutions she wished to subpoena, this Court notes that some of the financial institutions subpoenaed on June 2, 2003, do not appear to be listed in Dr. Srivastava's Schedules B. Compare Hearing Exhs. Louden 1 and Louden 3 (Dr. Srivastava's 1998 and 1999 Federal Income Tax Returns) with Hearing Exhs. Louden 5 - Louden 16 (subpoenas for various financial institutions). This strongly suggests to this Court that SA Marrero did in fact provide additional information that would not have been otherwise known to SA Louden, specifically, the names of financial institutions with which Dr. Srivastava did business, and that this information helped to guide SA Louden's investigation. If this is true, it only further supports this Court's conclusion that the independent source exception does not apply in this case. 23 SA Marrero had previously returned many documents taken during the searches. See Footnote 16, supra. 24 Treatises recognize that "the independent source limitation operates even where there is a de facto causal connection between the proffered evidence and the initial illegality to render the proffered evidence admissible where it is also the product of a concurrent investigative process in no way dependent upon information learned through lawless official acts." 43 A.L.R.3d 485. (emphasis added) 25 The Larson court ultimately concluded that there was an independent source for the documents, however, because the bank manager conducted his own investigation into defendant and his accounts. 26 It is also problematic for the government's position that where courts have applied the independent source doctrine to admit evidence arguably tainted by unlawful police conduct, they "have emphasized the necessity of showing that the evidence would have been uncovered independently; not merely that it could have been." Morris, 684 F. Supp. at 416 (evidence supporting conviction would not have been independently or inevitably discovered and should have been suppressed)(emphasis added); see also Wardrick, 350 F.3d. at 451 (applying independent source doctrine where officer "had an earlier,
independent source for th[e] information"). Here, Defendant asserts that there is no evidence that the IRS had, could have, or would have initiated a criminal tax investigation of Dr. Srivastava absent information and documents passed on by SA Marrero, and that therefore this exception should not apply. As was the case in Morris, nothing supports a finding that the IRS would have commenced the investigation before it received the financial information that was illegally-obtained. 684 F. Supp. at 415 (no evidence that officers intended to or actually would have searched vehicle where contraband was found before they discovered a pistol in defendant's purse in an unconstitutional search). In United States v. Guarino, 610 F. Supp. 371 (D.R.I. 1984), the government, pursuant to a warrant issued for materials that violated the obscenity laws, seized "all printed material from the [defendant's] offices including records of various companies run by the Defendant ... pension files, [and] personal papers...." Id. at 375. Records of the defendant's various businesses were turned over to the IRS, which, unlike the instant case, had been investigating the defendant prior to the illegal search. Notwithstanding the previously initiated IRS investigation, the Guarino court rejected the government's "general assertion that the "natural progression" of the IRS investigation would have uncovered those business documents" seized in the illegal search because "[t]he record fails to indicate ... that the Government had sufficient knowledge, prior to the search, regarding the various companies apparently controlled by the defendant, to be able to subpoena those particular documents." Id. at 379-80. Like Guarino, here the subsequently obtained documents were summonsed only after the illegal search; the government's own chronology demonstrates that SA Louden's "standard investigative techniques" were dormant until awakened by impermissibly seized evidence. In fact, this case is even more clear cut than Guarino, as in that case the IRS already had begun an investigation into the defendant. As previously discussed, here, no such investigation existed, making the independent source exception even more illusory. 2013 Thomson Reuters/RIA. All rights reserved.
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OPINIONNorman Douglas Diamond and Zaida Golea del Rosario, pro se, Ome City, Tokyo, Japan. Michael Ronickher, Tax Division, United States Department of Justice, Washington, D.C., for defendant. With him on the briefs were Kathryn Keneally, Assistant Attorney General, Tax Division and David I. Pincus, Chief, Court of Federal Claims Section, Tax Division, United States Department of Justice, Washington, D.C. In the United States Court of Federal Claims,

OPINION AND ORDER
Judge: LETTOW, Judge. Taxation of U.S.-source income received by persons resident abroad; failure to file a proper tax return requesting a refund; application of I.R.C.  7422(a)In this case, plaintiffs Norman Douglas Diamond and Zaida Golea del Rosario request monetary relief in the form of a refund of income taxes for 2005 that were allegedly wrongfully withheld. Pending before the court is the government's motion to dismiss for lack of subject matter jurisdiction pursuant to Rule 12(b)(1) of the Rules of the Court of Federal Claims ("RCFC").
BACKGROUNDPlaintiffs reside in Japan and paid income taxes in this country through withholding on income generated by investments in the United [pg. 2012-6758] color> States during calendar year 2005. 1 They claim that they are owed $10,645.40 which was withheld during 2005 and was not refunded by the Internal Revenue Service ("IRS"). Compl. at 11. On June 4, 2006, they filed a joint tax return in the United States for the year 2005. Compl., unnumbered attach. at 21-35. Their tax return included IRS forms 1040 (U.S. Individual Income Tax Return), 6781 (Gains and Losses from Section 1256 Contracts and Straddles),
and 1116 (Foreign Tax Credit). Id. They claimed a refund in the total amount of tax which had been withheld during the year.
Plaintiffs did not complete these forms in conventional fashion. In addition to the IRS forms, their return was accompanied by a statement from plaintiffs regarding discrepancies in the filing. First, plaintiffs did not include social security numbers or taxpayer identification numbers with their return, instead writing "see statement" in the provided blank space. Compl., unnumbered attach. at 21, 32-35. Second, on Form 1040, plaintiffs crossed out portions of the jurat above the signature line where the form reads "to the best of my knowledge and belief, [these statements] are true, accurate and complete," instead referring the reader to the attached statement for explanation. Id. at 22. 2 Third, on line 7 of Form 1040, plaintiffs entered a zero for "wages, salaries, tips, etc.," once again indicating that the statement could explain more fully. Id. at 22. Fourth, plaintiffs entered a sum of zero dollars on line 1 of form 1116 for "gross income from sources within [a foreign country]," writing that this amount was reached "after 2555 exclusion" and once again directing the reader to the statement. Id. at 28. Fifth, plaintiffs did not file an accompanying form 2555 regarding their foreign income. 3 Sixth, plaintiffs did not complete a TDF 90-22.1 ( Report of Foreign Bank and Financial Accounts), which is a required filing for individuals with an interest in foreign financial accounts. See Def.'s Mot. to Dismiss at 4. The attached statement detailed plaintiffs' reasons for the listed aberrations. Specifically, Mr. Diamond averred in this statement that because of the IRS's "former violations of the Privacy Act of 1974," he was "not aware of any social security numbers that [they could] safely use." Compl., unnumbered attach. at 32,  2. He explained that he did not sign the jurat as-is because some of the numbers contained in these forms were merely estimates, and that "errors [we]re nearly certain to be incorrect due to [Mr. Diamond's] inability to understand the instruction." Id. at 32. Mr. Diamond also stated that he refrained from filing form 2555 "[i]n accordance with the 5th amendment to the United States [C]onstitution." Id. at 33,  5. On September 15, 2006, the IRS wrote plaintiffs, stating that their tax return for 2005 would not be accepted and that it had been deemed frivolous. Compl., unnumbered attach. at 38-41. The IRS advised that it "[could ]not accept the Form 1040 [it] received from [plaintiffs] for the tax year 2005," because it did not contain information required by law. Id. at 41. The IRS did not specify what information plaintiffs were required to provide, but it did direct them to the IRS website for further guidance and gave instructions for future communication. This letter was received by plaintiffs in Japan on September 26, 2006. Id. at 42. The letter called for a corrected return within thirty days if plaintiffs wished to avoid being assessed a $500 penalty for a frivolous filing. Id. at 42. Plaintiffs failed to file a corrected return within that time period and were then assessed a penalty. The penalty is not at issue in this case. 4 Plaintiffs made efforts to discover what deficiencies afflicted their 2005 tax return. On September 27, 2006, Mr. Diamond responded to the IRS with a letter inquiring as to "what actions ... might be possible in order to remedy" the insufficient return. Compl., unnumbered attach. at 42. On March 16, 2007, plaintiffs submitted Form 911 (Application for Taxpayer Assistance Order) requesting help from the IRS. Id. at 43-44. On March 22, 2007, Mr. Diamond wrote again to the IRS expressing confusion and requesting that IRS agents be sent to his home in Japan. Id. at 45-46. In February of 2010, Mr. Diamond spoke on the phone with IRS settlement officer Marilyn Richburg, who supposedly informed him that he must refile the 2005 tax returns with his new social security number. Pls.' Response to Def.'s Mot. to Dismiss ("Pls.'
Opp'n") at 10,  68. [pg. 2012-6759] color> On October 4, 2010, plaintiffs refiled a return for 2005 seeking a refund. Def.'s Reply in Support of Mot. to Dismiss ("Def.'s Reply"), Ex. 3 ("Refiled 2005 Tax Return"). This filing consisted of forms 1040, 1116, and 6781 and cured some, but not all, of the defects of the first filing. Mr. Diamond provided his social security number, but Ms. del Rosario gave neither a social security number nor a taxpayer identification number in the space provided. Id. Plaintiffs once again declared $0.00 in foreign income on the 1116 form, writing in "[a]fter 2555 exclusion," but again did not provide form 2555. Id. They also did not provide a report of foreign bank and financial accounts. Plaintiffs did sign the forms without crossing out or altering any part of the jurat. Id. On December 22, 2010, the government wrote to plaintiffs requesting additional materials to complete their federal income tax return for 2005. See Pls.' Reply in Support Of Objection to Mot. to Dismiss ("Pls.' Reply"), unnumbered attach. at 17. Specifically, the government requested forms W-2, 1042-S, 8805, 8288A, or other U.S. withholding documents to support the withholding of $10,645.40 reported on the refiled 1040. Id. at 17. Although documents detailing that withholding are before the court, see Compl., unnumbered attach. at 49-53 (broker's report of passive income and withholding), 53-56 (form 1042-S ("Foreign Person's U.S. Source Income Subject to Withholding")), nothing indicates that plaintiffs ever complied with this request. On March 31, 2011, the government sent a letter to plaintiffs stating that it had once again disallowed the claim for a return of 2005 taxes, this time because the tax return had not been filed within three years of the tax coming due. Compl., unnumbered attach. at 58-61. On June 5, 2012, plaintiffs filed suit in this court for the refund they claimed for 2005, and which they allege was improperly denied to them by the government. On August 6, 2012, the government filed a motion to dismiss for lack of subject matter jurisdiction under RCFC 12(b)(1). The motion has now been fully briefed by the parties and is ready for disposition.

Standard for Decision
When addressing a motion to dismiss for lack of subject matter jurisdiction, the court will "normally consider the facts alleged in the complaint to be true and correct." Reynolds v. Army & Air Force Exch. Serv., 846 F.2d 746, 747 (Fed. Cir. 1988) (citing Scheuer v. Rhodes, 416 U.S. 232, 236 (1974); Air Prod. & Chems., Inc. v. Reichhold Chems., Inc., 755 F.2d 1559, 1562 n.4, (Fed. Cir. 1985)). However, the burden of establishing the court's jurisdiction resides with the party seeking to invoke it, McNutt v. Gen. Motors Acceptance Corp. of Ind., 298 U.S. 178, 189 (1936), and this burden is not satisfied until proven by a preponderance of the evidence, Reynolds,846 F.2d at 748 (citing Zunamon v. Brown , 418 F.2d 883, 886 (8th Cir. 1969) (quoting McNutt, 298 U.S. at 189)); see also Jascourt v. United States , 207 Ct. Cl. 955 (1975) (stating that plaintiff bears burden of establishing waiver of sovereign immunity).
Subject Matter Jurisdiction
[1] This court has jurisdiction over tax-refund suits under the Tucker Act, 28 U.S.C.  1491(a)(1), but that jurisdiction is subject to requirements set out in the Internal Revenue Code ("I.R.C.") at 26 U.S.C. 7422(a). See Dumont v. United States , aff'd , 85 Fed. Cl. 425, 427 [103 AFTR 2d 2009-684]-28 (2009), Section 7422, "[n]o 345 Fed. Appx. 586 [104 AFTR 2d 2009-5824] (Fed. Cir. 2009). Under
suit or proceeding shall be maintained in any court for the recovery of any internal revenue tax ... until a claim for refund or credit has been duly filed with the Secretary, according to the provisions of law in that regard, and the regulations of the Secretary established in pursuance thereof." I.R.C.  7422(a).
Therefore, a plaintiff seeking to establish subject matter jurisdiction in this court for a tax refund claim must demonstrate that he or she has first filed that claim with the Secretary of the Treasury in accord with Section 7422. United States v. Clintwood Elkhorn Min. Co., 2008-1612]-8 (2008). To constitute a valid claim for refund, a tax return must satisfy four criteria. "First, there must be sufficient data to calculate tax liability; second, the document must purport to be a return; third, there must be an honest and reasonable attempt to satisfy the requirements of the tax law; and fourth, the taxpayer must execute the return by signing it under penalty of perjury." Beard v. Commissioner , (1984), aff'd, 82 T.C. 766, 777 553 U.S. 1, 7 [101 AFTR 2d
793 F.2d 139 [58 AFTR 2d 86-5290] (6th. Cir. 1986) (summarizing requirements for a 293 U.S. 172 [14 AFTR 688] (1934), and
valid return found in Zellerbach Paper Co. v. Helvering, Florsheim Bros. Drygoods Co. v. United States,

280 U.S. 453 [8 AFTR 10281] (1930)). Plaintiffs have
now twice filed returns for the taxable year 2005. Both returns must be judged by the Beard criteria.

A. The Original Return
The first tax return plaintiffs filed for 2005 was submitted in June 2006. Compl., unnumbered attach. at 21-35. While this return pur- [pg. 2012-6760] color> ported to be a tax return, satisfying the second prong of the Beard test, it failed the three remaining prongs. The original tax return did not contain sufficient data to calculate tax liability. Neither plaintiff included a social security number or a taxpayer identification number, providing the IRS with no means of verifying their identities. Compl., unnumbered attach. at 21. Plaintiffs listed $0.00 in wage income and $0.00 foreign income and did not disclose their foreign bank and financial accounts. Id. at 22, 28. A properly executed return must contain a recital of income; without such essential information, the IRS cannot calculate the tax or refund owed upon the return. See United States v. Mosel, 738 F.2d 157, 158 [54AFTR 2d 84-5481] (6th Cir. 1984) (holding that entering zeros in place of income constituted failure to include any information upon which tax could be calculated); Schlabach v.United States , 101 Fed.
Cl. 678, 679 [108 AFTR 2d 2011-7584], 683 (2011) (holding that a frivolous-tax-return penalty was properly assessed on a tax payee who showed a zero for gross income although he earned more than $16,000 in wages); Gregoline v. United States, 99 Fed. Cl. 161, 166 [107 AFTR 2d 2011-2156]
(2011) ("Tax returns that are filled out only with zeros do not contain sufficient financial information to be considered properly executed tax returns."). Although plaintiffs did include other sources of income such as investment income, the zeros entered for wage and foreign income rendered an accurate return impossible to figure. Plaintiffs noted on the forms that in fact they did have foreign income, but that "after 2555 exclusion," the resulting taxable amount was zero dollars. Compl., unnumbered attach. at 28. Because they did not attach form 2555, however, any such exclusion was not verifiable and the return incalculable. Correlatively, the original tax return was not a reasonable attempt to satisfy the requirements of the tax law. When plaintiffs withheld information regarding wage and foreign income, they could not have reasonably believed that the requirements of filing a tax return had been fulfilled. United States v. Moore, 627 F.2d 830, 835 [47 AFTR 2d 81-515] (7th Cir. 1980) ("[I]t is not enough for a form to contain some income information; there must also be an honest and reasonable intent to supply the information required by the tax code.... [T]he government should not be forced to accept as a return a document which plainly is not intended to give the required information."). Plaintiffs' failure to provide information regarding wage and foreign source income was plainly unreasonable. Additionally, the original return was not executed under penalty of perjury. When plaintiffs crossed out a portion of the jurat, they invalidated their return under the Beardtest. Compl., unnumbered attach. at 22. Plaintiffs' substitution of a statement regarding the conditions under which they submitted the return did not cure the harm done by altering the jurat. See Watson v. Commissioner, [TC Memo 2007-146] (2007), aff'd, 93 T.C.M. (CCH) 1332
277 Fed. Appx. 450 [101 AFTR 2d 2008-2109] (5th Cir. 2008)
(holding that alteration of the language of the jurat invalidates a return); see also Williams v. Commissioner, 114 T.C. 136, 140-41 (2000) (holding that either deleting text from the jurat or adding 102 T.C. 137, 143 (1994)

text to the jurat invalidates 1040 forms); Sloan v. Commissioner,
("[A]lterations of portions of the jurat ... invalidate an otherwise complete and accurate return."). Because the original return fails three of the four Beard criteria, it cannot be considered a valid return and claim for a tax refund within the meaning of I.R.C.  7422.

B. The Amended Return
The government has argued that plaintiffs' amended return was untimely under I.R.C.  6511 andthus invalid because it was filed with the IRS more than three years after the tax was deemed paid. Def.'s Mot. to Dismiss at 6-8. 5 This argument is cast in jurisdictional terms. It ostensibly reflects the position taken by the IRS in its letter to plaintiffs of March 31, 2011, where the Service stated that the amended tax return could not be allowed because "you filed your original tax return more than 3 years after the due date." Compl., unnumbered attach. at 58-61 (Denial of 2011 Claim). The IRS's position was factually mistaken, however. The original return for 2005, however, was not submitted more than three years after June 15, 2006, the date it was due. That original return was submitted in June 2006, but was not accepted as a proper return because it was deficient. Moreover, as a legal matter, the pertinent deadline for submitting a claim for refund to the IRS is either "3 years from the time the return was filed or 2 years from the time the tax was paid, whichever of such periods expires the later. " See I.R.C.  6511(a) (emphasis added). [pg. 2012-6761] color> Because
no proper return had yet been submitted, when plaintiffs filed their "amended" return in October 2010, that return would have been timely under the "whichever ... expires the later" clause of Section 6511(a).
The amended return would have been the first and only time that a tax return for 2005 had been filed. Consequently, it would have been timely under Murdock v. United States , Section 6511(a), had it been a proper return. See

103 Fed. Cl. 389, 394 [109 AFTR 2d 2012-892] (2012). 6
When plaintiffs filed their amended return in 2010, they cured some of the defects present in the original return and revised some of the figures. Mr. Diamond provided a social security number for himself, and Ms. del Rosario indicated that her application for a taxpayer identification number had been denied, while a request for a social security number was pending. Refiled 2005 Tax Return at 1, 11. The jurat of the 1040 form was signed by both plaintiffs without any alterations or additions. Id. at 2. However, the amended return still fails two of the four Beard criteria. The amended return does not provide sufficient information to calculate tax liability, nor does it represent a reasonable attempt to satisfy the requirements of tax law. In the amended return, plaintiffs persisted in omitting any information regarding their wage or foreign income. As in the original return, plaintiffs indicated $0.00 in wage income, and $0.00 in foreign income "after 2555 exclusion." Refiled 2005 Tax Return at 1, 7. Both entries referred the reader to an attached statement similar to the one which accompanied the original return. Id. at 11. The statement simply cited to the Fifth Amendment as a rationale for not providing the required information. Id. As before, plaintiffs did not include form 2555, nor did they document the amount of foreign income or the rationale for excluding it from U.S. taxation in any other way. For the same reasons as those explained above, plaintiffs' omission of any information which would enable the IRS to verify their tax invalidates their amended return. Such omissions are just as unreasonable as they were in the original return. Because the amended return does not provide sufficient information to calculate tax liability and is unreasonably deficient, the amended return fails the Beard test and cannot support jurisdiction in this court for a refund claim.
CONCLUSIONThis court does not have subject matter jurisdiction over plaintiffs' claim for a refund of income taxes because plaintiffs have not filed a valid claim for refund with the IRS as required by 26 U.S. 
7422(a). For the reasons stated, the government's motion to dismiss is GRANTED. The clerk shall enter judgment in accord with this decision. No costs. It is so ORDERED. Charles F. Lettow Judge 1 Generally, U.S. payors of income not connected with U.S. businesses, such as dividends and royalties, are required to withhold tax at a flat 30 percent (or lower treaty) rate on non-wage income paid to nonresident aliens. See 26 U.S.C.  871(a). U.S. citizens with foreign addresses may have tax
withheld at this rate. If so, they may claim the tax withheld as a withholding credit on their tax return. 2 The unaltered full text of the 1040 form jurat reads: "Under penalties of perjury, I declare that I have examined this return and accompanying schedules and statements, and to the best of my knowledge and belief, they are true, correct, and complete. Declaration of preparer (other than taxpayer) is based on all information of which preparer has any knowledge." The 2005 version of this form may be located at www.irs.gov/pub/irs-prior/f1040--2005.pdf. 3 Form 2555 (Foreign Earned Income) is "for use by U.S. citizens and resident aliens only." IRS Form 2555 (heading) (certain capitals omitted). 4 Apparently, collection of the penalty is being contested in Tax Court proceedings docketed as Nos. 14482-SL, 5516-12SL, and 5518-12SL. 5 The withheld tax was deemed paid on the date the return for the year was due. See 6513(b)(1); Baral v. United States , I.R.C. 

528 U.S. 431, 435 [85 AFTR 2d 2000-941] (2000). Because
plaintiffs resided abroad, however, they received an automatic extension until June 15, 2006, to file their return for tax year 2005. See I.R.C.  6072(c) (applicable to "nonresident alien individuals," such as
Ms. del Rosario). The filing of a tax return reporting overpayments constitutes a simultaneous filing of such a claim. See 26 CFR  301.6402-3(a)(5); VanCangan v. United States , 231 F.3d 1349,
1351 [86 AFTR 2d 2000-6458] (Fed. Cir. 2000). 6 While Subsection 6511(a) did not preclude plaintiffs from filing their 2005 tax return with the IRS in 2010, Subsection 6511(b) would categorically limit the period for which plaintiffs could obtain an actual refund. Under Subsection 6511(b), plaintiffs may obtain a credit or refund not exceeding the portion of the taxes paid within three years of making the claim. I.R.C.  6511(b). Therefore, a claim made in 2010 on
taxes paid fully in 2005 would only reach back to 2007, rendering the maximum amount of recovery $0.00. For a more thorough discussion of this "look-back-period" limitation, see Murdock, 103 Fed. Cl. at 394-95. The look-back-period limitation is a constraint on remedy, not jurisdiction. Id. Notably, the periods of limitation on suits are set out in I.R.C.  6532, which generally allows suits to I.R.C.  7422(a), and up to  6532(a)(1).
be brought six months after the filing of a claim for refund in accord with
two years following the denial or disallowance by the I.R.S. of the claim for refund. See
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OPINIONIN THE UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF TEXAS HOUSTON DIVISION,

MEMORANDUM AND OPINION
This case involves the enforcement of an Internal Revenue Service summons. Lawrence H. Thompson moved to quash a third-party summons the IRS issued to an accounting firm, Briggs & Veselka, Co., P.C., which prepared the taxpayer's returns for the years covered by the summons. Thompson alleges that the IRS did not issue the summons for a legitimate pur- [pg. 2008-6131] color> pose and failed to provide him notice required by I.R.C.  7602(c) that the contacts with third-parties would be made. Thompsonclaims that the IRS's internal procedures required it to send him Notice 1219 or Letter 3164 in advance of the summons to provide such notice. The IRS has responded and moved to enforce the summons. The IRS argues that it gave Thompson advance notice that it could contact third parties on several occasions before issuing this summons and that additional notice was not required because the summons was part of an ongoing concurrent examination. The IRS maintains that it was not required to use Notice 1219 or Letter 3164 to comply with I.R.C.  7602(c); rather, it fulfilled the notice requirement by sending Thompson a copy of "Publication 1, Taxpayer Bill of Rights" on several occasions, months before this third-party summons was issued. Thompson responded to the IRS's motion, the IRS replied, and Thompson filed a surreply. This court held a hearing on the cross-motions at which counsel presented arguments. Based on a careful review of the briefs, the record, the arguments of counsel, and the applicable law, this court denies Thompson's petition to quash and grants the IRS's motion to enforce the summons. The reasons are explained in detail below.
I. BackgroundBefore March 2006, the IRS used Letter 3164 to give taxpayers advance notice of the potential for third-party contact, as required by Internal Revenue Code  7602(c). Section 7602(c)(1) provides:
An officer or employee of the Internal Revenue Service may not contact any person other than the taxpayer with respect to the determination or collection of the tax liability of such taxpayer without providing reasonable notice in advance to the taxpayer that contacts with persons other than the taxpayer may be made. 26 U.S.C.  7602(c)(1). An IRS memorandum dated March 10, 2006 directed examination agents to
discontinue using Letter 3164 as the method to notify taxpayers of potential third-party contacts and instructed agents to use Publication 1 instead. Publication 1 was revised in May 2005 to include language advising of the potential for third-party contacts. The version of Publication 1 sent to Thompson stated: Generally, the IRS will deal directly with you or your duly authorized representative. However we sometimes talk with other persons if we need information that you have been unable to provide, or to verify information that we have received. If we do contact other persons, such as a neighbor, bank, employer, or employees, we will generally need to tell them limited information, such as your name. The law prohibits us from disclosing any more information than is necessary to obtain or verify the information we are seeking. Our need to contact other persons may continue as long as there is activity in your case. If we do contact other persons, you have a right to request a list of those contacted. The IRS is conducting an investigation to determine Thompson's federal income tax liability for taxable years 2001, 2002, 2003, and 2005. IRS Agent Paul Shipley began by examining tax years 2002, 2003, and 2004, but later expanded the investigation to include tax years 2001 and 2005. 1 The investigation is to determine whether Thompson owes additional income tax from the October 2001 sale of DNA technology to a subsidiary of Baxter International for $38,000,000.00. (Id.). The sale involved Thompson and four companies he owns: Elanex Pharmaceuticals, Inc. (currently EPI Pharmaceuticals, Inc.); EP Griffin, Ltd. (Isle of Man); EP Griffin, Ltd. (Bahamas); and Citex Laboratory, Ltd. (Canada). The IRS asserts that Thompson's 2001 tax return did not report income from the Baxter sale, his ownership of the foreign entities, or his control over the foreign bank account holding a large portion of the sale proceeds. 2 According to the IRS, Thompson's domestic company, EPI Pharmaceuticals, received a portion of the Baxter sale proceeds but has not filed any tax returns since it filed the return for its fiscal year ending August 31, 2001. Beginning in 2006 and continuing through 2008, Shipley made several requests for documents from
Thompson. On three occasions-April 27, 2006, September 26, 2006, and October 17, 2007-the request was accompanied by Publication 1. Thompson did not provide all the information the IRS requested and did not appear for a scheduled interview. (Docket Entry No. 10, Ex. A, Declaration of Agent Shipley at  11). In October and November 2006, the IRS issued numerous third-party summonses directing various parties to produce documents relevant to the Thompson investigation. [pg. 2008-6132] color> (Docket Entry No. 1). The IRS voluntarily withdrew the summonses after Thompson filed motions to quash. The IRS asserts that it did so because addresses used for the notice copies were incorrect. (Docket Entry No. 10, Ex. A, Declaration of Agent Shipley at  11). The IRS is also investigating whether Thompson brought the untaxed proceeds of the Baxter sale to the United States between 2001 and 2005. The IRS asserts that Thompson may have used $3.2 million in previously untaxed funds from a foreign account to settle a dispute in his divorce proceeding. (Docket Entry No. 10, Ex. A, Declaration of Agent Shipley at  9). According to the IRS, some of Thompson's bank records reflect large wire transfers from the foreign bank account holding the proceeds of the Baxter sale to Thompson's personal account in the United States. (Id.). Neither Thompson nor any business entity has reported these funds as income or paid U.S. taxes on them. (Id.). Briggs & Veselka prepared Thompson's 2005 original tax return and his amended returns for 2002 and 2003. According to the IRS, the amended 2003 return reports interest income of $1,300,000.00 earned on funds in the foreign bank account holding the Baxter sale proceeds. (Docket Entry No. 10, Ex. A, Declaration of Agent Shipley at  8). Thompson also took a $308,457.00 expense deduction against the foreign interest income and eliminated from the amended return interest income that was included on the original 2003 return. (Id.). Thompson's 2005 tax return reported $845,663.00 in interest income from his corporations in the Bahamas and the Isle of Man and claimed an offsetting deduction in the same amount. (Id.). On April 7, 2008, Shipley sent Thompson a letter stating that his 2001 tax return had been selected for audit. (Docket Entry No. 1, Ex. A). Publication 1 was attached to this letter. At a hearing held before this court, the IRS stated that it does not rely on the Publication 1 sent on April 7, 2008 as the reasonable advance notice to Thompson of the potential for third-party contacts. The IRS asserted that it did not need to send Publication 1 on April 7, 2008, but that it did so as a matter of standard procedure. To meet the advance notice requirement of Section 7602(c)(1), the IRS relies on the three occasions on which Thompson was sent Publication 1 in 2006 and 2007. As part of the Thompson investigation, the IRS issued a summons to Briggs & Veselka, care of Patrick Cantrell, on April 8, 2008. (Docket Entry No. 1, Ex. B). The periods under examination listed in the summons are 2001, 2002, 2003, and 2005. (Id.). The IRS asserts that information for tax year 2001 was part of the same "case" or a "concurrent examination." A "case" is defined as "the primary return for one year plus other returns, if any, involving inter-related interests and/or transactions that require concurrent examination." Internal Revenue Manual  1.4.40-7(3). The summons directed Cantrell to produce by May 9, 2008 all documents and files concerning work performed by Briggs & Veselka for Thompson from January 1, 2001 to the summons date. (Id.). On April 25, 2008, Thompson filed the petition to quash the summons. Thompson does not
challenge particular items but seeks to quash on the ground that the IRS did not issue the summons for a legitimate purpose and did not meet the notice requirements of Section 7602(c).

II. The Legal Standard for Enforcing an IRS Summons
[1] Section 7602(a) of the Internal Revenue Code authorizes the IRS to "examine any books, papers, records or other data" that will assist it in "ascertaining the correctness of any return, ... determining the liability of any person for any internal revenue tax, or ... collecting any such liability." 26 U.S.C. 7602(a). The IRS need not establish probable cause to enforce a summons but need only demonstrate that it issued the summons in good faith. United States v. Powell, 379 U.S. 48 [14 AFTR 2d 5942]
(1964). In Powell, the Supreme Court set out four elements that must be satisfied before a summons can be enforced: (1) the IRS investigation must be "conducted pursuant to a legitimate purpose"; (2) "the inquiry [must] be relevant to the purpose"; (3) "the information sought [must] not already [be] within the [IRS's] possession"; and (4) the "administrative steps required by the Code [must] have been followed." Id. at 57-58; see also United States v. Barrett, 1988) (en banc). The IRS bears the initial burden of showing that these four requirements are satisfied. See Barrett, 837 F.2d at 1345. This burden is "slight" or "minimal." Mazurek v. United States, 271 F.3d 226, 229-30 [88 837 F.2d 1341, 1344 [61 AFTR 2d 88-681] (5th Cir.
AFTR 2d 2001-6718] (5th Cir. 2001). The IRS can make its prima facie showing under Powell by presenting the affidavit of the agent who issued the summons and is seeking enforcement. See United States v. Davis, Corp. v. IRS, Int'l , 636 F.2d 1028, 1034 [47 AFTR 2d 81-941] (5th Cir. 1981); 2121 Arlington Heights 109 F.3d 1221, 1224 [79 AFTR 2d 97-1793] (7th Cir. 1997); United States v. Rockwell
897 F.2d 1255, 1262 [65 AFTR 2d 90-833] (3rd Cir. 1990). [pg. 2008-6133] color>
A court may quash a summons if the resisting party disproves any of the four Powell elements or successfully challenges the summons on "any appropriate ground." Powell, 379 U.S. at 58. Such grounds include the violation of a substantial countervailing policy, see United States v. Euge, 444 U.S. 707,
711 [45 AFTR 2d 80-757] (1980); an excessive burden placed on a taxpayer, see United States v. Humble Oil & Ref. Co., grounds, 488 F.2d 953, 959-60 [33 AFTR 2d 74-558] (5th Cir. 1974), vacated on other
421 U.S. 943 [35 AFTR 2d 75-1382] (1975); and overbreadth. See United States v. Wyatt ,
637 F.2d 293, 302 [47 AFTR 2d 81-789] (5th Cir. 1981). A summons may not be enforced when it represents an abuse of the court's process, such as when it is issued solely to harass a party, to pierce legal privileges, to pressure settlement of collateral disputes, or for any other "bad faith" purpose. See Powell , 379 U.S. at 58; Wyatt, 637 F.2d at 301. To succeed on an abuse of process claim, a taxpayer must show bad faith by the IRS as an institution, not just an individual agent. See United States v. Lasalle
Nat'l Bank,
437 U.S. 298, 316 [42 AFTR 2d 78-5198] (1978); 2121 Arlington Heights Corp., 109 F.3d
at 1226. An agent's actions, however, can evidence the IRS's institutional posture. See 2121 Arlington Heights, 109 F.3d at 1226.
III. AnalysisThompson argues that the IRS summons against Briggs & Veselka is not enforceable because the IRS has not met Powell's first and fourth requirements. He claims that the IRS did not issue the summons for a legitimate purpose and that the IRS did not timely use Notice 1219 or Letter 3164 to provide notice of the potential for third-party contacts. Thompson also claims that the IRS did not give his attorney separate notice of the potential for third-party contacts. The affidavit of IRS Agent Shipley satisfies Powell's first three elements, including the requirement that the investigation be conducted for a legitimate purpose. See Mazurek, 271 F.3d at 230 (The government's minimal burden at this stage can be fulfilled by a "simple affidavit."). Shipley states that the investigation is to determine Thompson's correct income tax liability for tax years 2001, 2002, 2003, and 2005. The investigation includes whether Thompson owes additional income tax arising from the Baxter sale and whether Thompson brought the untaxed proceeds of the Baxter sale to the United States between 2001 and 2005. (Docket Entry No. 10, Ex. A, Declaration of Agent Shipley at  11). Briggs & Veselka prepared Thompson's tax returns for 2002, 2003, and 2005. (Id. at  8). As a result, Briggs & Veselka possesses documents and records relevant to determining whether Thompson's tax liability for these years, and the 2001 Baxter sale, was correctly assessed. Briggs & Veselka also possesses documents relevant to whether Thompson repatriated any of the untaxed proceeds of the 2001 Baxter sale during 2002, 2003, or 2005. Shipley also stated that other than a list of documents provided as an exhibit to the IRS's motion to enforce, 3 the information sought from Briggs & Veselka is not already in the IRS's possession. (Id. at  16). Thompson did not object to any of the specific information sought in the summons. Thompson claims that Shipley is pursuing an illegitimate case because the statute of limitations has expired. Thompson filed his 2001 tax return on November 29, 2002. The general three-year statute of limitations for assessment expired on November 29, 2005. See 26 U.S.C.  6501. Shipley opened the
investigation into tax year 2001 on April 7, 2008. The IRS points to an alternative six-year statute of limitations that applies if a return includes an omission of income exceeding 25%. 26 U.S.C. 
6501(e)(1)(A). On his 2001 tax return, Thompson reported income of $192,954. The IRS asserts that it is investigating a potential increase of over $32 million, clearly more than a 25% omission. (Docket Entry No. 10, Ex. A, Declaration of Agent Shipley at  4). The IRS also correctly asserts that the statute of limitations for assessment does not expire in cases involving fraud. 26 U.S.C.  6501(c)(1). The
affidavit of Agent Shipley includes statements that, if true, could lead to a finding that Thompson committed fraud. The IRS has met the first Powell element by showing that the investigation into tax year
2001 opened on April 7, 2008 and the ongoing investigation into the tax liability arising from the October 2001 sale were for a legitimate purpose. Thompson bases his argument that the fourth Powell element is not met on the IRS's failure to comply with the notice requirements of Section 7602(c)(1). Shipley's affidavit states that the IRS followed the administrative steps required by the Internal Revenue Code. (Docket Entry No. 10, Ex. A, Declaration of Agent Shipley at  17). Specifically, Shipley states that the IRS gave Thompson reasonable advance notice of the potential for third-party contacts, as required by the Code, by sending him Publication 1 on several occasions before the third-party summons was issued. [pg. 2008-6134] color> Thompson does not dispute that the IRS sent him Publication 1 on several occasions in 2006 and 2007. Thompson does dispute that Publication 1 fulfills the requirements of Section 7602(c)(1). Thompson points to provisions of the Internal Revenue Manual stating that Notice 1219 and Letter 3164 were designed to provide the general notice required by Section 7602(c)(1). See IRM  4.10.1.6.12.2. Thompson claims that the Internal Revenue Manual requires IRS agents to use Notice 1219 and Letter 3164 to comply with Section 7602(c). 4 The Internal Revenue Manual provisions Thompson cites do not apply. Internal Revenue Manual  4.10.1.6.12.2 is dated May 14, 1999. Effective May 16, 2005, the IRS incorporated the advance notification of potential third-party contact into Publication 1. This change is noted in Internal Revenue Manual  5.1.17.3.3, last updated on May 20, 2008. The March 10, 2006 IRS memorandum directs agents to use Publication 1 instead of Notice 1219 and Letter 3164 to provide notice of the potential for third-party contacts. (Docket Entry No. 10, Ex. A-2). The language in Publication 1 telling taxpayers of the potential for third-party contacts is nearly identical to the language giving such notice in Notice 1219 and Letter 3164. The language in Publication 1 specifically tells the taxpayer that the IRS may contact other persons to obtain or verify information. The taxpayer is also notified that if the IRS does contact other persons, the taxpayer has a right to request a list of those contacted. Publication 1 gives a taxpayer the notice required by Section 7602(c)(1) that "contacts with persons other than the taxpayer may be made." Moreover, the IRS is required to follow the administrative steps required by the Internal Revenue Code, not the Internal Revenue Manual. See Powell , 379 U.S. at 57-58. Section 7602(c) of the Internal Revenue Code does not mention Notice 1219, Letter 3164, or Publication 1. These documents are various methods of providing the "reasonable advance notice" required by Section 7602(c). No method is specified in the Code. In passing Section 7602(c), Congress left to the IRS the method or means for providing the required notice. In response, the IRS promulgated which provides: The pre-contact notice may be given either orally or in writing. If written notice is given, it may be given in any manner that the IRS employee responsible for giving the notice reasonably believes will be received by the taxpayer in advance of the third-party contact. Treasury Regulation  301.7602-2,
Treas. Reg.  301.7602-2(d). Neither the statute nor the regulations requires the IRS to use a specific form or document to provide reasonable advance notice of the potential for third-party contact. The IRS is not required to follow the Internal Revenue Manual provisions Thompson cites to meet Powell. See Ghandour v. United States, 37 Fed. Cl. 121, 126 [79 AFTR 2d 97-328] n.14 (1997) (concluding that
the IRM "does not have the force and effect of law, is adopted solely for the internal administration of the IRS, and does not confer any rights upon the taxpayer"); see also United States v. Horne, 206, 207 [52 AFTR 2d 83-5912] (1st Cir. 1983); United States v. Will, 82-768] (6th Cir. 1982). The purpose of the advance notice Congress required in Section 7602(c) is to give the taxpayer an 714 F.2d

671 F.2d 963, 967 [49 AFTR 2d
opportunity to volunteer information and resolve issues with the IRS before third parties are contacted. United States v. Jillson, 84 A.F.T.R.2d 99-7115 [84 AFTR 2d 99-7115] (S.D. Fla. 1999). To that end,
the March 10, 2006 memorandum states that if Publication 1 is mailed, the IRS should not make third-party contacts until ten days have passed. (Docket Entry No. 10, Ex. A-1). Thompson argues that because he received Publication 1 one day before the IRS issued the summons to Briggs & Veselka, the IRS did not give him the opportunity to provide information voluntarily before Briggs & Veselka was contacted. Thompson cites Jillson, 84 A.F.T.R.2d at 4, claiming that issuance of the Briggs & Veselka summons one day after sending Publication 1 is the type of overreaching by the IRS that Congress intended to curb by enacting Section 7602.
Thompson's reliance on Jillson is misplaced. In Jillson, the court held that the IRS did not comply with Section 7602(c) because no notice was sent until after the summonses were issued. Id. at 5. It is undisputed that Thompson was previously issued a Publication 1 in April 2006, September 2006, and October 2007. These notices were issued before the examination was expanded to include tax year 2001. The Briggs & Veselka summons was issued for all four tax years under investigation by the IRS. According to the March 10, 2006 memorandum, Publication 1 will "satisfy the advance general notice requirement for all tax periods included in the concurrent examination cycle (case) for the same taxpayer." (Docket Entry No. 10, Ex. [pg. 2008-6135] color> A-2). The IRS need not reissue Publication 1 to a taxpayer unless the tax period under examination is not part of the concurrent cycle (case) for which a Publication 1 has previously been issued. (Id.). Agent Shipley stated that the investigation into tax year 2001 is part of the same "case" because Thompson's tax returns for all the years under investigation involve "inter-related interests and/or transactions that require concurrent examination." (Docket Entry No. 10, Ex. A, Declaration of Agent Shipley at  5). Thompson's tax liability for 2002, 2003, and 2005 is intertwined with the Baxter sale, which occurred in 2001. Although Thompson received Publication 1 in 2006 and 2007, giving him notice of the potential for third-party contacts in his IRS examination, he declined the opportunity to provide information voluntarily. The IRS asserts that it requested documents from Thompson on repeated
occasions before April 7, 2008. (Docket Entry No. 10, Ex. A., Declaration of Agent Shipley at  11). Thompson initially refused, then provided some of the information requested, but not all. (Id.). The IRS has received parts of the Baxter sales contract but lacks information necessary to verify that it is complete. The IRS has some bank records for 2002 through 2005, but not all, and Thompson has not provided any bank records for 2001. (Id.). Thompson has informed the IRS that Briggs & Veselka has information about the preparation of his tax returns. The IRS issued the summons to Briggs & Veselka to receive the documents Thompson has declined to provide voluntarily, as well as information concerning the preparation of his tax returns. The IRS also seeks the testimony of the individuals at Briggs & Veselka who prepared Thompson's 2002, 2003, and 2005 tax returns. By giving Thompson reasonable notice of the potential for third-party contacts in both 2006 and 2007, months before the Briggs & Veselka summons, the IRS complied with Section 7602(c). Clearwater Consulting Concepts, LLLP v. United States, No. 2007-33, 2008 WL 2901742 [102 AFTR 2d 2008-5307] at 7 (D. Virgin Islands July 22,
2008) (holding that a Publication 1 sent months before the third-party summons fulfilled the notice requirement of  7602(c)(1)). 5 In his surreply, Thompson claims that the IRS failed to comply with Treasury Regulation  601.506
because it did not provide Thompson's attorney with a separate copy of Publication 1. The text of the regulation states that "failure to give notice" to the taxpayer's attorney "will not affect the validity of any notice or other written communication delivered to a taxpayer." Treas. Reg.  601.506(a)(3). Failure
to notify a taxpayer's attorney of the potential for third-party contact does not invalidate a third-party summons. See Smith v. United States, 478 F.2d 398, 400 [31 AFTR 2d 73-1213] (5th Cir. 1973)
(holding that failure to comply with  601.506(a) does not invalidate a summons); Sterling Trading, LLC v. United States, 553 F.Supp.2d 1152, 1161 [101 AFTR 2d 2008-1544] (C.D. Cal. 2008 Feb. 14, 2008)
(holding that despite failure to notify taxpayer's representative as required by  601.506(a), the IRS met the fourth Powell requirement). The IRS's lack of compliance with Treasury Regulation  601.506(a)
does not invalidate the third-party summons against Briggs & Veselka. The Fifth Circuit does not require "strict adherence to the technical niceties of the Internal Revenue Code as a predicate to enforcing an IRS summons." Tilley v. United States, 124 Fed. Appx. 277, 279 [95 614 F.2d 1063, 1066
AFTR 2d 2005-1395] (5th Cir. 2005); see also United States v. Bank of Moulton,
[46 AFTR 2d 80-5430] (5th Cir. 1980). Rather, the court employs a totality-of-the-circumstances approach, inquiring into the good faith of the IRS and the degree of harm to the taxpayer caused by "the IRS's alleged failure to comply with its own administrative procedures." Tilley, 124 Fed. Appx. at 279. Examining the totality of the circumstances leads this court to enforce the summons. Contrary to Thompson's arguments, the record shows that the IRS acted in good faith in issuing the summons to Briggs & Veselka on April 8, 2008. The IRS added tax year 2001 to an already ongoing investigation, conducted for the [pg. 2008-6136] color> purpose of determining Thompson's correct federal income tax
liability. As part of the investigation, Thompson had been given notice of the potential for third-party contacts on several prior occasions, months before the Briggs & Veselka summons was issued. The IRS knew that Thompson had received Publication 1 in 2006 and 2007. Thompson was given opportunities to cooperate and voluntarily provide the documents requested by the IRS. Thompson was given notice of this summons and was able to challenge it by filing the petition to quash before the date Briggs & Veselka was to appear before the IRS.
IV. ConclusionThis court denies Thompson's petition to quash and grants the United States' motion to enforce the IRS summons against Briggs & Veselka. SIGNED on September 11, 2008, at Houston, Texas. Lee H. Rosenthal United States District Judge 1 Shipley later closed the examination for the 2004 tax year. 2 The investigation also involves whether Thompson is liable for civil penalties for failure to file Reports of Foreign Bank and Financial Accounts as required by 31 C.F.R.  103.24. 3 (Docket Entry No. 10, Ex. A-6.) 4 Thompson also argues that the IRS did not comply with its internal requirements because the March 10, 2006 memorandum allowing the use of Publication 1 expired on March 10, 2007. However, Thompson received a copy of Publication 1, giving him notice of the potential for third-party contact, on two occasions in 2006, well before the alleged expiration date of the March 10, 2006 memorandum. 5 In addition, notice under Section 7602 is not required if the IRS has provided notice under another statute. Treas. Reg.  301.7602-2(d)(2). When the IRS issues a third-party summons, it is required to give notice of that specific third-party contact under 26 U.S.C. 7609. Section 7609(a)(1) states that the
IRS has a period in which to provide notice of a specific third-party summons: within three days of serving a third-party summons, but no later than twenty-three days before the date on which the third party is to appear before the IRS. In Bull D., S.A. de C.V. v. United States, 487 F.Supp.2d 772 [99 AFTR 2d
2007-2601] (W.D. Tex. 2007), the IRS notified the taxpayer by telephone on November 2, 2006 that it
would issue a third-party summons to Wells Fargo Bank. Id. at 774. The IRS issued the summons on November 3, 2006. On the same day, the IRS notified the taxpayer of the Wells Fargo summons by registered mail. Id. The summons directed Wells Fargo to produce documents on December 8, 2006. Id. The taxpayer argued that same-day notice is not the advance notice contemplated by Section 7602(c). The court enforced the summons because the IRS gave notice of the summons within the window of time provided by Section 7609. Id. at 779. In this case, the IRS complied with the notice requirements of Section 7609. On April 8, 2008 Agent Shipley sent Thompson and his business entities notice of the Briggs & Veselka summons by certified mail. (Docket Entry No. 10, Ex. A., Declaration of Agent Shipley at  13). The IRS directed Briggs & Veselka to produce the documents outlined in the summons on May 9, 2008. (Docket Entry No. 10, Ex. A-5). By giving Thompson notice of the summons within the window provided for in Section 7609, the IRS complied with the administrative procedures required by the Internal Revenue Code. 2013 Thomson Reuters/RIA. All rights reserved.
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HEADNOTE1. Tax crimes-conspiracy to defeat tax law administration-sentencing-presentence report. District court issued sentencing memo- [pg. 2011-7130] color> randum in case involving businesswoman's and her life partner/partial business owner's guilty pleas to conspiring to defeat tax law administration incident to scheme to use "pure trust orgs." and offshore entities to shield significant income from Canadian venture or other transactions from U.S. tax. Accepting parties' stipulation of tax loss amount and finding that foreign tax credits, which related to object of taxpayers' offenses, could apply post-indictment for all years that fell within limitations periods, court sustained taxpayers' objections to PSRs' contrary provisions/findings. Court also agreed with taxpayers that they didn't employ any special skills in trying to
conceal their offenses and had not attempted to obstruct justice or acted in manner that would warrant aggravating role adjustment, so enhancements for same weren't imposed. However, court did uphold sophisticated means enhancement on basis of evidence that scheme's complexity went beyond that of routine tax evasion case and that taxpayers weren't merely passive investors, but rather actively used and managed stated entities to keep U.S. from taxing their foreign income. Reference(s):  73,446.516(50)
OPINIONJoseph M. Giannullo United Stated Department of Justice Washington, D.C. --and--Kenneth J. Gonzales United States Attorney Jonathon M. Gerson Paula G. Burnett Assistant United States Attorneys United States Attorney's Office Albuquerque, New Mexico Attorneys for the Plaintiff Kimberly A. Middlebrooks Albuquerque, New Mexico --and--Roma W. Theus, II Wellington, Florida Attorneys for Defendant Carolynne Tilga Erlinda O. Johnson Law Office of Erlinda Ocampo Johnson, LLC Albuquerque, New Mexico Attorney for Defendant Michael Chandler Angela L. Owens St. Petersburg, Florida --and--Kenneth Gleria Albuquerque, New Mexico Attorneys for Defendant Helen Geer IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF NEW MEXICO,

MEMORANDUM OPINION AND ORDER
Judge: THIS MATTER comes before the Court on: (i) Defendant Carolynne Tilga's Memorandum in Aid of Sentencing of Defendant Carolyne Tilga and Limited Objections to Presentence Report, filed October 6, 2011 (Doc. 161)("Tilga's Sentencing Memo."); (ii) Defendant Michael Chandler's Sentencing Memorandum and Request for a Reasonable Sentence, filed August 23, 2011 (Doc. 154)("Chandler's Sentencing Memo."); 1 and (iii) Government's Sentencing Memorandum, filed October 8, 2011 (Doc. 162)("Gov't Sentencing Memo."). The Court held an evidentiary hearing on October 13, 2011. The primary issues are: (i) whether the tax loss calculation should be $23,200.00 or $ 1,937,273.00 (United States Dollars); (ii) whether Defendants Carolynne Tilga and Michael Chandler used sophisticated means to commit the offense of conviction; (iii) whether Tilga and Chandler used special skills to commit the offense of conviction; (iv) whether Tilga should was an organizer, leader, manager, or supervisor of the criminal activity; (v) whether the Presentence Investigation Report on Carolynne Tilga (disclosed July 26, 2011)("Tilga PSR") should acknowledge the benefits the United States obtained from the Plea Agreement, filed January 6, 2011 (Doc. 126)("Tilga Plea Agreement"); and (vi) whether the Tilga PSRshould contain explicit recognition that the sentencing guidelines are advisory. 2 The Court accepts the parties' stipulated tax loss calculation, $23,300.00 (USD), and finds that the foreign tax credit may apply post-indictment. The Court also agrees with and accepts the parties' stipulations in the Plea Agreements that neither Tilga nor Chandler's offenses involved a special skill, an aggravating role, or obstruction of justice. The Court will sustain Tilga and Chandler's objections to the PSRs to the extent that the PSRs are contrary to these findings. The Court finds, however, that Tilga and Chandler used sophisticated means, as defined in U.S.S.G.  2T1.1, and will not adopt the parties' stipulation to the contrary. The Court
concludes that Tilga's objections to the PSR's failure to acknowledge the benefits that the Plaintiff United States of America obtained from the Plea Agreement and failure to explicitly recognize the sentencing guidelines' advisory status are moot. [pg. 2011-7131] color>
FACTUAL BACKGROUNDTilga was born in Bronxville, New York. See Tilga PSR  51, at 22. 3 She attended Cornell University for her undergraduate studies in Hotel Administration and graduated in 1982. See Tilga PSR  67, at 26; Tilga's Sentencing Memo. at 6. Tilga received her Master of Business Administration from the Wharton School of Business at the University of Pennsylvania in 1986. See Tilga PSR  69, at 26; Tilga's Sentencing Memo. at 6. In 1997, Tilga moved to Santa Fe, New Mexico. See Tilga PSR  56, at 23. She has been in a committed relationship with Chandler since 1997, and they have two children. See Tilga PSR  58, at 24. Chandler was born in Boston, Massachusetts. See Presentence Investigation Report on Michael Chandler (disclosed July 26, 2011)("Chandler PSR"). Chandler attended Boston College and Plymouth State University, but did not graduate from either. See Chandler PSR  65-66, at 21. Chandler is a "stay-at-home dad" and works for Taos Ski Academy as ski instructor. See Chandler PSR  68, at 22. Tilga and Chandler owned and controlled various businesses, including internet service sites, from 1998 to 2006. See Tilga PSR  9, at 7. Between 1999 and 2004, Tilga owned and operated an adults-only internet dating service. See Tilga PSR  17, at 10. Before 2002, Tilga was a partner with two Canadian businessmen, and the internet service sites were located in Canada. See Tilga PSR  17, at 10; Tilga's Sentencing Memo. at 7. Tilga earned income from the Canadian joint venture, in which she owned a 37.5% share, as part of her trade and business between the tax years 1999 and 2004. See Tilga's Sentencing Memo. at 7 n.16. After 2002, Tilga expanded the company on her own, using webcam 4 sites in addition to the standard internet dating sites with which she was working. See Tilga PSR  17, at 10. Tilga was introduced to the Commonwealth Trust Company ("CTC") in 1998. 5 See Tilga PSR  16, at 9. The CTC was an organization 6 that taught individuals how to purchase and manage Pure Trust Organizations ("PTOs"). 7 See Tilga PSR  10, at 7. Tilga began purchasing entities from CTC around April 1998. See Tilga PSR  16, at 9; Tilga's Sentencing Memo. at 7. Each of these entities was a "business" that controlled Tilga's internet sites, her homes, and her vehicles. Tilga PSR  16, at 9. Between 1998 and 2003, Tilga purchased the following entities from CTC: (i) Cabernet Financial, 1998;
(ii) Worldwide Communications, 1998; (iii) General Management Services, 1998; (iv) Bressingham Investments, 1998; (v) Astra Management, 1999; (vi) Vantage Global, 2001; (vii) Batavia Guild Group, 2002; (viii) Triad Universal, 2002; (ix) Alsacia Marketing Services, 2002; and (x) Enchantment Property Management, 2003). See Tilga PSR  16, at 9-10. Tilga requested that the revenue from her Canadian business be generated to Cabernet Fi- [pg. 2011-7132] color> nancial, which used an offshore trust account. See Tilga PSR  18, at 10. Tilga paid no taxes on her share of the revenues received from her Canadian business. See Tilga PSR  18, at 10; Gov't Sentencing Memo. at 2. Tilga then transferred funds from Cabernet Financial to various other entities purchased from CTC, which were formed to allow Tilga to purchase real estate and vehicles. See Tilga PSR  18, at 10; Gov't Sentencing Memo. at 2. An IRS investigation revealed that Tilga and Chandler used the CTC trusts and offshore companies to purchase assets and set up new offshore accounts. See Tilga PSR  19, at 10. Between 1999 and 2004, Tilga wired nearly $8.7 million (USD) into the United States from her offshore accounts, but her tax returns usually reported less than $75,000.00 (USD) in income per year. See Tilga PSR  19, at 10. Tilga used those funds to purchase expensive real estate in New Mexico, Colorado, and Hawaii. See Tilga PSR  19, at 10-11. Chandler assisted Tilga in wiring money to and from the accounts. See Tilga PSR  22, at 13; Gov't Sentencing Memo. at 2-3. For the years 1999 to 2004, Tilga failed to report $5,201,064.00 (USD) in taxable income. See Tilga PSR  25, at 14. Additionally, neither Tilga nor the vast number of CTC entities that she owned filed tax returns. See Tilga PSR  26, at 14. Accordingly, the IRS calculated the additional taxes due and owing for those years was $1,937,272.00 (USD). See Tilga PSR  26, at 15. The United States and Tilga calculated the additional taxes due and owing for those years as a minimum of $1,735,025.00 (USD). See Tilga Plea Agreement  6, 13, at 3, 11; Tilga PSR  5(f), at 5. In 2005, the IRS began its investigation of Tilga. See Tilga's Sentencing Memo. at 8. In August 2009, Tilga filed tax returns in the Dominion of Canada for business income earned in each of the years 1999 to 2004. See Gov't Sentencing Memo. at 4. Tilga provided this information to the IRS in April 2010. See Gov't Sentencing Memo. at 4. The Canadian Revenue Agency ("CRA") sent Tilga a notice on November 19, 2010, stating that she owed $7,424,514.40 (Canadian Dollars) in taxes on her Canadian income. See Tilga PSR  82-83, at 43; Gov't Sentencing Memo. at 4. On April 15, 2010, Tilga attempted to file a notice of claim with the IRS, stating that she was entitled to a credit on her 1999 taxes for taxes owed to the Canadian government for that year. See Gov't Sentencing Memo. at 4. The IRS accepted the notice, but did not consider the notice to have been "filed" and did not process it. Gov't Sentencing Memo. at 4.
PROCEDURAL BACKGROUNDA federal grand jury indicted Tilga and Chandler for a Klien conspiracy 8 to defeat the administration of the tax laws of the United States during the period 1998 to 2006 in violation of 18 U.S.C.  371 and with

tax evasion for the years 1999 to 2004 in violation of 26 U.S.C.

 7201. See Redacted Indictment,
filed April 9, 2009 (Doc. 2)("Indictment"). In post-Indictment negotiations with the United States, Tilga asserted that the Internal Revenue Code permitted her to file amended United States tax returns claiming foreign tax credits for the years 1999 to 2004, because there is a special ten-year statute of limitations for foreign tax credits. See Gov't Sentencing Memo. at 3. Tilga argued that, because Canadian taxes are generally higher than United States taxes, the foreign tax credit would wipe out the United States tax deficiency. See Gov't Sentencing Memo. at 3. On January 6, 2011, the United States entered into plea agreements with Tilga and Chandler. See Tilga Plea Agreement at 1; Plea Agreement at 1, filed January 6, 2011 (Doc. 128)("Chandler Plea Agreement"); Gov't Sentencing Memo. at 5. Tilga and Chandler both pled guilty to Count One of the Indictment, charging a violation of 18 U.S.C.  371 -- the Klein conspiracy. See Tilga Plea Agreement  3, at 2; Chandler Plea Agreement  3, at 2. Tilga admitted the salient facts alleged in the conspiracy count of the Indictment: (i) that she failed to report income from her various businesses on her tax returns; (ii) that she entered into an agreement with CTC to defraud the United States; and (iii) that she intended to conceal her Canadian source of income and defraud the United States. See Gov't Sentencing Memo. at 6; Tilga Plea Agreement  8(a)-(h), at 3-7. In the Plea Agreement, the parties stipulated to the calculation of the amount of tax loss. 10. The United States and the Defendant stipulate as follows: (a.) For purposes of the advisory United States Sentencing Guidelines, the tax loss for the tax year ending on December 31, 1998, was $23,200.00. [pg. 2011-7133] color> (b.) The Defendant believes in good faith, relying on the advice of experienced and skilled tax counsel, that she has a foreign tax credit available to her under Title 26, United States Code, Sections 901 and 6511 and applicable regulations, for taxes accrued or actually paid to a foreign
country, and that such foreign tax credit would eliminate her liability for federal income taxes in the United States of America for the remaining years of the conspiracy to which she is pleading guilty, that is, the tax years ending on December 31, 1999, through December 31, 2004, inclusive. The Defendant has elected to forego pursuit of the foreign tax credit and instead pay federal income taxes that may be due and owing in the United States of America. The government does not agree with the Defendant concerning the availability and/or applicability of such foreign tax credit on the facts of the present case, as the Defendant has not actually paid the foreign taxes. The government agrees, however, that the Defendant's decision to pay the United States income taxes should not put her in a worse position for purposes of calculating her relevant conduct under the advisory United States Sentencing Guidelines than had she paid the foreign taxes. The parties accordingly stipulate, for relevant conduct purposes, that the tax loss from the conspiracy to which the Defendant is pleading guilty is limited to the $23,200.00 set out in  10(a), above. Tilga Plea Agreement  10(a)-(b). The Chandler Plea Agreement makes the same stipulation, except that the tax loss is calculated as $23,300.00. See Chandler Plea Agreement  9(a), at 5. 9
On August 9, 2011, in compliance with rule 32 of the Federal Rules of Criminal Procedure, Tilga submitted her objections to the PSR to the United States Probation Office ("USPO"). Tilga's Sentencing Memo. at 1. Tilga contemporaneously submitted these objections to the United States Attorney's Office for the District of New Mexico ("USAO"). See Tilga's Sentencing Memo. at 1 n.2. Chandler also filed his objections to the PSR on August 9, 2011. See Defendant Michael Chandler's Objection to the Pre-Sentence Report, filed August 9, 2011 (Doc. 152)("Chandler Objection"). Chandler objects to the first sentence of paragraph 22 of the PSR, which states "Chandler was also known to assist [in] wiring money to and from the accounts." Chandler Objection at 1-2. See Chandler PSR  22, at 9. Chandler argues that there is no evidence that he wired money to and from accounts. See Chandler Objection at 1-2. The USPO responded to Tilga's objections on August 23, 2011, acquiescing on a few of the objections and rejecting the remainder. See Tilga's Sentencing Memo. at 1. On August 23, 2011, Chandler filed his sentencing memorandum. See Chandler's Sentencing Memo. at 1. Chandler argues that he merits a sentence of probation based on: (i) his history and characteristics; (ii) that his crime constitutes aberrant behavior; (iii) the restitution he and Tilga have paid; and (iv) his family ties and responsibilities. See Chandler Sentencing Memo. at 1-9. Additionally, Chandler argues that probation would be a reasonable sentence pursuant to the 18 U.S.C.  3553(a) factors. See Chandler Sentencing Memo. at 9-10. On September 2, 2011, the United States responded to Chandler's objection. See Government's Response to Defendant Michael Chandler's Objection to Pre-Sentence Report, filed September 2, 2011 (Doc. 157)("Response"). The United States asserts that the PSR does not state that Chandler wired any funds; rather, the PSR states that he assisted in wiring such funds. See Response at 1. The United States also argues that, in his Plea Agreement, Chandler conceded that he assisted in using the offshore bank accounts and wiring funds. See Response at 2; Chandler Plea Agreement at  7(a), at 3 ("In 1998 or 1999, Carolynne Tilga requested my assistance in using a number of off-shore trusts through which we would move money she earned in Canada to purchase properties in the United States."). On October 6, 2011, Tilga filed her sentencing memorandum and objections to the PSR. See Tilga's Sentencing Memo. at 1. In her memorandum she raised six objections to: (i) the calculation of tax loss based on any figure other than the $23,200.00 (USD) figure set out in the Plea Agreement; (ii) the suggestion in the PSR that the conspiracy involved "sophisticated means"; (iii) the PSR's failure to acknowledge the advantages the United States obtained from the Plea Agreement; (iv) the PSR's [pg. 2011-7134] color> failure to explicitly recognize that the guidelines are advisory; (v) the PSR's failure to recognize that there are valid bases for a downward variance or downward departure from the guidelines sentencing range; and (vi) the PSR's failure to accord sufficient weight to Tilga's civil liability, liability to the Canadian government, and liability for Foreign Bank and Financial Account Report penalties (" FBAR ") 10 when calculating Tilga's ability to pay a fine. See Tilga's Sentencing Memo. at 4. Tilga maintains that she could have "eviscerated the federal income tax evasion charges lodged against her by amending her federal income tax returns before trial, taking the Foreign Tax Credit, and eliminating any tax deficiency." Tilga's Sentencing Memo. at 9 (citing 26 U.S.C.  901, 6511; United States v. Cruz, 698 F.3d
1148, 1150-51 (11th Cir. 1982)). Tilga argues that, because she could have avoided most of the tax loss through the foreign tax credit, the Plea Agreement's tax loss calculation is correct and that the Court should reject "the alternative and speculative tax loss calculations set out in the PSR predicated on a purportedly larger tax loss amount." Tilga's Sentencing Memo. at 10. Tilga asserts that her conduct did not involve any special complexity or intricacy, and that the sophisticated means were not of her creation. See Tilga's Sentencing Memo. at 11. Tilga further asserts that under 18 U.S.C.  3553(a), the Court should downwardly depart or vary from the guidelines range to impose a non-custodial sentence. See Tilga's Sentencing Memo. at 12-19. Finally, Tilga argues that whether the Court should impose a fine on Tilga is committed to the Court's discretion. See Tilga's Sentencing Memo. at 20. On October 8, 2011, the United States filed its sentencing memorandum. See Gov't Sentencing Memo. at 1. The United States argues that the Court should accept the non-binding stipulated loss amount in this case, because it was the product of lengthy, intensive negotiations between the parties, and the United States' decision to compromise was predicated on a review of its ability to prove a tax deficiency were Tilga to raise her foreign tax credit defense. See Gov't Sentencing Memo. at 10. The United States asserts that "[i]t is the position of the United States that a taxpayer cannot defeat a tax prosecution by amending her returns post-Indictment," but goes on to state that it calculated the amount of loss in the Plea Agreement only for the losses in 1998 because of "the risk that the tax evasion counts for 1999 to 2004 may have fallen" to the post-Indictment foreign tax credit defense Tilga planned to assert. Gov't Sentencing Memo. at 11, 15. The United States specifically notes that the Plea Agreement avoids "the risk of generating adverse legal precedent with respect to the defendants' proposed use of the foreign tax credit." Gov't Sentencing Memo. at 16. The United States argues that the Court should impose a sentence at the top of the guidelines range on Tilga, because her conduct is "the most egregious conceivable for similarly situated offenders, motivated ... by sheer greed in the face of conspicuous wealth." Gov't Sentencing Memo. at 18. The United States asserts that a departure or variance would be inappropriate, because the facts Tilga presents -- that she is a mother and a first-time offender -- do not distinguish her from any other defendant. See Gov't Sentencing Memo. at 18. Finally, the United States contends that the Court should impose a substantial fine on Tilga. See Gov't Sentencing Memo. at 19. The Court held an evidentiary hearing on Thursday, October 13, 2011. Tilga pointed the Court to a recent case from the United States Court of Appeals for the Tenth Circuit, United States v. Hoskins, 654
F.3d 1086 [108 AFTR 2d 2011-5714] (10th Cir. 2011), which held that a sentencing court may consider unclaimed tax deductions when calculating tax loss. See Transcript of Hearing at 4:14-20 (October 13, 2011)(Theus)("Tr."). 11 Tilga stated that her argument is based on the United States Court of Appeals for the Eleventh Circuit's decision in United States v. Cruz. See Tr. at 5:17-19 (Theus). The Eleventh Circuit, Tilga asserted, held that, when a defendant has firm tax assessments from a foreign government and attempts to take advantage of the foreign tax credit before trial, there is "a viable basis for dismissal or defeat of the tax evasion charges." Tr. at 6:1-5 (Theus). Tilga further asserted that the foreign tax credit is unique, because a taxpayer has up to ten years to take advantage of the credit. See Tr. at 6:5-7 (Theus). The United States asserted that the distinction between the defendant in United States v. Cruz and in this
case is that the defendant in United States v. Cruz did not address his tax liability under the foreign tax credit before trial while Tilga did. See Tr. at 7:1-12 (Gerson). [pg. 2011-7135] color> Under United States v. Cruz, the United States concedes that there is "a colorable argument to be made." Tr. at 7:23-25 (Gerson). The United States clarified, however, that it is not conceding as a matter of law that Tilga may defeat her tax deficiency post-Indictment through the foreign tax credit. See Tr. at 8:1-2 (Gerson). Taking Tilga's argument at face value, the United States contended that Tilga would still be liable for the first year of the conspiracy, 1998, and, therefore, the United States used the tax losses for that year for the purposes of the guideline offense level calculation. See Tr. at 8:3-12 (Gerson). The Court expressed concern whether it has authority to avoid the legal issue and accept the party's stipulation as to the law. See Tr. at 10:12-17 (Court). The United States responded that it is not stipulating that the law allows Tilga to make a post-Indictment adjustment to her tax liability through the use of the foreign tax credit. See Tr. at 10:18-22 (Gerson). Instead, the United States asserted that it recognizes that Tilga raises a colorable question and that "[w]e were trying to avoid the situation in which a court of the United States held that a defendant could make use of the foreign tax credit in the way that Tilga wished to use it in this case." Tr. at 11:1-4 (Gerson). The United States agreed that the stipulation turned on the parties' reading of United States v. Cruz being correct. See Tr. at 11:7-14 (Court, Gerson). The Court also observed that, if it either sustains or overrules the objection, the Court will be implicitly deciding whether it agrees with the holding of United States v. Cruz or the parties' construction of that case. See Tr. 12:1-6 (Court). The United States responded that the calculation of the tax deficiency is a mixed question of law and fact. See Tr. 12:10-12 (Gerson). The United States also repeated that it is not the United States' position that a defendant may make such use of the foreign tax credit. See Tr. 12:24-13:1 (Gerson). It stated that well-developed case law exists supporting the proposition that a taxpayer may not address her tax deficiency post-Indictment. See Tr. at 13:19-14:2 (Gerson). The United States indicated that its concern was that the cases do not address the specific question of "ex-post facto correction of tax returns ... through the use of the foreign tax credit." Tr. at 14:3-5 (Gerson). The United States argued that the USPO and the PSR adopted the stipulated tax loss. See Tr. at 15:21-16:3 (Gerson). The Court pointed out, however, that the USPO used the stipulated tax loss, but recognized its disagreement with that calculation, and the United States agreed that the Court had correctly described the USPO's position. See Tr. at 16:8-22 (Court, Gerson). The Court also offered Chandler the opportunity to speak on the issue of tax loss. See Tr. at 17:9-11 (Court). Chandler proposed presenting an expert witness that Chandler and Tilga subpoenaed should the Court have concerns about the foreign tax credit. See Tr. at 17:12-18:3-5 (Court, Johnson, Theus). The witness, Jeffrey Rubinger, was proposed as a specialist in international tax law who currently works as an accountant at KPMG and, before his current employment, was a partner at Holland & Knight LLP in its Fort Lauderdale, Florida office. See Tr. at 18:8-11 (Theus). Mr. Rubinger is also an adjunct professor at the University of Miami School of Law and has written on the subject of international tax law. See Tr. at 18:11-15 (Theus). Tilga stated that it would be productive to hear Mr. Rubinger's testimony on the foreign tax credit. See Tr. 20:14-15 (Theus). The United States asked whether the nature of Mr. Rubinger's
testimony would be factual or legal, and stated that it would object if his testimony concerned the application of the law. See Tr. at 20:18-23 (Gerson). The Court stated that it would hear Mr. Rubinger's testimony and that if the United States had specific objections, the Court would hear them as they arose. See Tr. at 20:24-21:2 (Court). Mr. Rubinger testified that, as a partner at Holland & Knight, he provided representational services to Tilga, including analyzing the foreign tax credit issue. See Tr. at 22:11-23 (Theus, Rubinger). Mr. Rubinger stated that, when he looked at the facts of Tilga's case, he understood that the income was from foreign sources, and that he discussed the special rules that apply to the foreign tax credit under the Internal Revenue Code. See Tr. at 23:3-7 (Rubinger). Mr. Rubinger explained that there is a ten-year statute of limitations to claim a foreign tax credit and that, if the credit is claimed within the ten-year period, it "relates back" to when the tax accrued. Tr. at 23:7-11 (Rubinger). Relating his testimony to Tilga, Mr. Rubinger stated that, if Tilga claimed the foreign tax credit within the statute of limitations for the years 1999 to 2004, she could "eliminate any deficiency for civil and criminal purposes." Tr. at 23:19-24:3 (Rubinger). Mr. Rubinger asserted that the Canadian government assessed tax liability of $7 million (CAD) in 2010 and that the amount has not been released, discharged, or abated in any way. See Tr. at 24:11-25 (Rubinger, Theus). Mr. Rubinger further asserted that, Title 26 of the Internal Revenue Code requires that foreign tax credits relate back retroactively such that for [pg. 2011-7136] color> civil purposes Tilga would have no deficiency. See Tr. at 25:8-14 (Rubinger). He commented that, if there is no civil tax deficiency, then there cannot be a criminal tax deficiency. See Tr. at 25:8-14 (Rubinger). Mr. Rubinger also referred the Court to Boulware v. United States, 552 U.S. 421 [101 AFTR 2d
2008-1065] (2008), as support for his position. See Tr. at 25:16-18 (Rubinger). Chandler's counsel, Erlinda O. Johnson, also questioned Mr. Rubinger concerning the foreign tax credit. See Tr. at 25:24 (Johnson). Mr. Rubinger clarified that there are cases which address a net-operating loss, where taxpayers have a "three year carry back," and that courts have not allowed such losses to eliminate tax deficiencies post-Indictment because the net operating loss does not relate back. Tr. at 26:20-27:6 (Rubinger). Mr. Rubinger stated that relation back under the foreign tax credit is mandatory and that its purpose is to alleviate double taxation. See Tr. 27:7-19 (Johnson, Rubinger). "When a United States taxpayer is earning income [in] a foreign country [and] the foreign countr[y] taxes the income ... the whole point [of the foreign tax credit] is to not allow the United States to tax the same income." Tr. at 27:13-19 (Rubinger). Mr. Rubinger went on to explain that "the rules work even though a United States individual taxpayer is typically on a cash method, which means that [their] income is taxable when it's received ... [and] allow[s] individual taxpayers to apply the foreign tax credits on an accrual basis." Tr. at 28:1-9 (Rubinger). "So the Canadian tax credits accrued each [year] when they were owed; despite the fact that they may not have been paid, they were owed to Canada on the accrual method." Tr. at 28:10-12 (Rubinger). Mr. Rubinger stated that, "whether she paid them or not, under the accrual method of claiming the foreign tax credit she would get a retroactive tax credit." Tr. at 28:16-18 (Rubinger). The United States then cross-examined Mr. Rubinger. Responding to a question whether any federal court had dismissed an indictment on the grounds that a taxpayer, post-indictment, had paid taxes to a
foreign sovereign, Mr Rubinger agreed that no such federal decision existed. See Tr. 29:8-14 (Gerson, Rubinger). Expanding on his answer, Mr. Rubinger explained that the decision in United States v. Cruz comes very close to this holding, but in that case, the facts were different because the defendant had not filed returns before trial. See Tr. 29:14-23 (Rubinger). Mr. Rubinger agreed that it would be fair to say that Tilga's defense is predicated on the reasoning of United States v. Cruz, and not on the holding of that case. See Tr. at 29:24-30:2 (Gerson, Rubinger). He asserted that Tilga's defense is based on the Internal Revenue Code, which establishes that the foreign tax credit relates back, and that this retroactivity is what the Eleventh Circuit, in United States v. Cruz, held could preclude criminal liability pre-trial. See Tr. at 30:2-8 (Rubinger). Mr. Rubinger characterized the holding in United States v. Cruz as accelerating the expiration of the statute of limitations for claiming the foreign tax credit to the period before trial and added that the "case was highly criticized for that analysis." Tr. at 30:13-15 (Rubinger). Mr. Rubinger agreed that, although the Internal Revenue Code says up to ten years, the judicial authority puts the expiration of the statute of limitations earlier if a criminal tax prosecution is implemented. See Tr. at 30:22-31:1 (Gerson, Rubinger). In Tilga's re-direct, Mr. Rubinger stated that all the returns were prepared and the money was in the trust account ready to be paid before trial such that she was poised to exercise the foreign tax credit before it would expire under United States v. Cruz. See Tr. at 31:8-11 (Theus, Rubinger). The Court asked the United States to clarify the point of its questions regarding the statute of limitations for the foreign tax credit. See Tr. at 32:2-3 (Court). The United States responded that it was attempting to show that, although the Internal Revenue Code says the period is ten years, courts have not always applied that time period. See Tr. at 32:4-33:15 (Gerson, Rubinger). The United States reiterated that its position has always been that "a taxpayer may not fix the commission of a crime after the crime [has] been completed." Tr. at 33:19-25 (Gerson). The United States admitted that, had it not entered into this stipulation, it would be arguing on the other side of this issue -- that the total tax loss should be $1,735,025.00 (USD) -- and agreeing with the USPO. See Tr. at 34:7-21 (Court, Gerson). The United States stated that is the United States' legal position in this case that "this is an open question of law which we recognize we would have stood some risk of losing had we gone to trial." Tr. at 34:22-25 (Gerson). The Court also asked the United States to explain what the criticism of the holding in United States v. Cruz has been. See Tr. at 35:12-15 (Court). The United States responded that it understood that Mr. Rubinger was referencing the position that the Internal Revenue Code is absolute in its position and "when the code says ten years it's ten years," when he referenced criticism. Tr. at 35:17-20 (Gerson). [pg. 2011-7137] color> Expanding on this remark, the United States explained that the criticism on the part of tax professionals is that the United States v. Cruz decision violates the Internal Revenue Code. See Tr. at 35:20-21 (Gerson). The United States asserted that "what the court itself said in Cruz [was] that they need to make decisions that are practical and attempt to fit the best interests of the United States over all and [not just] follow[] lockstep with the words of the statute." Tr. at 35:21-25 (Gerson). Mr. Rubinger stated that there is no provision in the Internal Revenue Code that allows for the acceleration of the ten-year period for the foreign credit. See Tr. at 38:5-9 (Johnson, Rubinger).
Responding to Tilga's second objection, to the PSR's reference to sophisticated means, the United States asserted that the Plea Agreement stipulated that the sophisticated-means enhancement would not apply to Tilga. See Tr. at 39:3-5 (Gerson). The United States explained that it believed that the sophisticated-means enhancement would apply to CTC, and its officers or employees, but not to a customer of CTC like Tilga. See Tr. at 39:7-13 (Gerson). The Court asked whether Tilga used business entities, wired offshore accounts, and used shell companies to hide her income, and the United States admitted that she had. See Tr. at 40:1-5 (Court, Gerson). The United States said that it agreed to the stipulation, because Tilga was buying a product from another corporation. See Tr. at 40:5-11 (Court, Gerson). In response to the Court's questioning, the United States admitted that PTOs are sophisticated means, and that it was unaware of any reported opinion which drew a distinction between the seller and a customer in terms of sophisticated means. See Tr. at 40:14-41:4 (Court, Gerson). Tilga also argued that she did not employ sophisticated means to commit tax evasion. Tilga referred the Court to the argument in her sentencing memorandum and stated that the analysis looks not just to the means a defendant employs, but to "the context of the particular offense or offense[s] being examined." Tr. at 41:8-17 (Theus). Tilga argues that her conduct is "par for the course" for the offense she committed, and asserted that several cases cited in her sentencing memorandum involve foreign entities, foreign bank accounts, and substantial sums of money. Tr. at 41:17-42:2 (Theus). Tilga argued that, to qualify for the sophisticated-means enhancement, the conduct has to be "something beyond what happens in the garden variety type of offense" and that there is "nothing especially sophisticate[d] or complex about this matter." Tr. at 42:13-25 (Theus). Tilga agreed that CTC, in marketing and managing different product for their customers, engaged in sophisticated means, but asserted that there is a difference between those activities and the consumer who buys a product relying on CTC's representation about that product. See Tr. at 43:13-20 (Theus). Tilga also conceded that she had not found any cases supporting the distinction between a customer and a seller using sophisticated means. See Tr. at 43:21-44:6 (Court, Theus). Tilga contended that CTC had lawyers and accountants on staff who made representations to her about the acceptability of their products to the IRS. See Tr. at 44:23-25 (Theus). She asserted that sophisticated means requires "some deliberate or volitional activity on the part of the accused in terms of creation or management of these types of products." Tr. at 45:1-6 (Theus). Tilga maintained that, if the sophisticated-means enhancement applies every time some sophisticated means was used in connection to the offense, then a court could apply the enhancement to virtually any offense that might come before the court. See Tr. at 45:6-9 (Theus). Chandler also spoke, and supported the United States' position that Tilga did not employ sophisticated means, because she was no more than a customer who bought a product. See Tr. at 45:16-19 (Johnson). Chandler argued that it is the managers and directors of CTC who should have the sophisticated-means enhancement. See Tr. at 45:19-23 (Johnson). Chandler asserted that Tilga was a customer and that CTC sold her a bill of goods with the promise that they were completely legitimate. See Tr. at 45:24-46:1 (Johnson). Because CTC held Tilga's hand throughout the time period that she held the trusts and prided itself on the fact that its employees would serve as trustees, Chandler argued that Tilga's actions do not qualify for the sophisticated-means enhancement. See Tr. at 46:1-6 (Johnson). Chandler further asserted
that the customer is not involved in knowing the intricacies of the PTOs that were sold and, therefore, the sophisticated-means enhancement would apply to the individuals who managed the trusts or came up with the idea for the trust. See Tr. at 46:6-11 (Johnson). Conceding that at some point Tilga should have realized that her conduct was criminal, Chandler nonetheless argued that Tilga, when she bought the PTOs, was "basically [given] a handbook and ... led by the hand [to] understand "this is how you do this and you do this and you do that."" Tr. at 46:12-24 (Johnson). Additionally, the Court heard arguments on the stipulation in the Plea Agreement that Tilga [pg. 2011-7138] color> was not the organizer, leader, or supervisor of the criminal activity. See Tr. at 48:12-19 (Court). The United States stated that Tilga is substantially less culpable than the people at CTC. See Tr. 48:22-24 (Court, Gerson). Chandler again pointed out, that both he and Tilga were sold a product, and did not start the PTOs. See Tr. at 49:11-14 (Johnson). The Court accepted the stipulation on the role adjustment, because "when we consider the entire criminal organization, I agree that she's substantially less culpable than the people at Commonwealth." Tr. at 49:16-20 (Court). The United States also stated that it was the parties' position that neither Tilga nor Chandler "possessed any special skill with respect to tax law or with respect to taxes." Tr. at 50:1-4 (Gerson). It clarified that the United States' argument was not that Tilga does not have skills, because Tilga is highly educated, but that, she did not "victimize[] some other person by making use of these special skills." Tr. at 50:5-15 (Court, Gerson). The United States asserted that Tilga has special skills with respect to marketing and collecting fees for services providers, but that she does not have any special skills that relate to taxes or tax liability. See Tr. at 51:2-6 (Gerson). The Court agreed that the enhancement for use of a special skill is inappropriate and accepted the parties' stipulation to that effect. See Tr. at 52:5-13 (Court). The Court expressed concern whether an obstruction enhancement was appropriate. See Tr. at 52:14-21 (Court). The United States asserted that, had it gone to trial, the United States would have called Grant Simmons, Tilga's former employee, and had him testify that Tilga came to his house and told him that she "was not going to take the fall for this." Tilga PSR  40, at 21; Tr. at 52:22-25 (Gerson). The United States argued that these actions show consciousness of guilt and "was being uttered to prevent the United States from carrying out an investigation in this case." Tr. at 53:1-8 (Gerson). Tilga stated that no admissible evidence would establish that she intended to obstruct or impede the administration of justice. See Tr. at 53:10-13 (Theus). Additionally, Tilga argued that Simmons would have been aggressively cross-examined and impeached. See Tr. at 53:13-20 (Theus). The United States admitted that, while it would have been able to establish that Tilga said those things to Simmons, it would not have been "able to establish by a preponderance of the evidence that that was reasonably likely to interfere with the investigation." Tr. at 54:22-55:5 (Gerson). Tilga stated that her objection to the PSR's failure to acknowledge the advantages that the United States received from the Plea Agreement had been addressed and was more appropriate for argument rather than inclusion in the PSR. See Tr. at 57:21-58:3 (Theus). Tilga admitted that her objection is moot to the extent that the information is presently before the Court through her sentencing memorandum. See Tr. at 58:4-7 (Court, Theus). Additionally, Tilga stated that her objection to the PSR's failure to acknowledge the
advisory status of the guidelines had been satisfactorily addressed and included in the sentencing memorandum. See Tr. at 58:12-59:2 (Court, Theus). On October 31, 2011, Chandler's attorney wrote the Court regarding the standard of proof and Sixth Amendment requirements for applying a sentencing enhancement. See Letter from Erlinda Johnson to the Court (dated October 31, 2011), filed October 31, 2011 (Doc. 164)("Letter"). Chandler requested that the Court accept the stipulations included in paragraph 9(b) of Chandler's Plea Agreement that Chandler's offense did not involve a breach of trust, a special skill, sophisticated means, an aggravating role, or obstruction of justice. See Letter at 1. Chandler focuses his discussion on U.S.S.G.  2T1.1(b)(2)'s
sophisticated-means enhancement. See Letter at 1-2. Chandler points the Court to United States v. Lewis, 93 F.3d 1075 [78 AFTR 2d 96-6361] (2d Cir. 1996), which applied the sophisticated-means
enhancement but acknowledged that the enhancement "targets conduct that is more complex, demonstrates greater intricacy, or demonstrates greater planning than a routine tax-evasion case." Letter at 1-2. Chandler also cites United States v. Rice, 52 F.3d 843 [75 AFTR 2d 95-1823] (10th Cir. 1995),
which reversed the application of the sophisticated-means enhancement where, "[b]y using [several] corporations, Mr. Rice claimed to have paid withholding taxes he did not indeed pay." Letter at 1-2. Chandler argues that the "conduct of the defendants [in this case] was more similar to Mr. Rice's conduct because the defendants herein merely requested, of others, the movement of moneys from one account to a different account." Letter at 2. Chandler also submits that, pursuant to Blakely v. Washington, 542 U.S. 296 (2004) and United States v. Booker, 543 U.S. 220 (2005), a sentence must be determined solely "by reference to "facts reflected in the jury verdict or admitted by the defendant,"" and that any other sentencing fact must be proved to a jury beyond a reasonable doubt to a jury. Letter at 2. [pg. 2011-7139] color>

LAW REGARDING CALCULATION OF TAX LOSS
The guidelines define "tax loss" for the purpose of sentencing defendants in U.S.S.G.  2T1.1: "If theoffense involved tax evasion or a fraudulent or a false return, statement, or other document, the tax loss is the total amount of loss that was the object of the offense (i.e., the loss that would have resulted had the offense been successfully completed)." U.S.S.G. 2T1.1(c)(1). Under this provision, tax loss
"shall be treated as equal to 28% of the unreported gross income ..., unless a more accurate determination of the tax loss can be made." U.S.S.G.  2T1.1(c)(1), Note A. The United States bears
the burden of proving the amount of tax loss arising from the defendant's illegal acts, but under the guidelines, "neither the government nor the court has an obligation to calculate the tax loss with certainty or precision." United States v. Sullivan, 255 F.3d 1255, 1263 (10th Cir. 2001)(quotation omitted).

1. Tenth Circuit Jurisprudence on Availability of Unclaimed Deductions.

In United States v. Spencer, stated that U.S.S.G.
178 F.3d 1365 [83 AFTR 2d 99-2709] (10th Cir. 1999), the Tenth Circuit
 2T1.1 Note A's "more accurate determination" provision does not allow
taxpayers "a second opportunity to claim deductions after having been convicted of tax fraud." 178 F.3d at 1368. The Tenth Circuit explained that, in calculating tax loss for the purpose of sentencing, "we are not computing an individual's tax liability as is done in a traditional audit[, but r]ather we are merely assessing the tax loss resulting from the manner in which the defendant chose to complete his income tax returns." United States v. Spencer, 178 F.3d at 1368. Although the Tenth Circuit in United States v. Spencer discussed the availability of unclaimed deductions when calculating tax loss, the Tenth Circuit ultimately rejected the defendant's tax-loss estimate because it was not supported by a "scintilla of competent evidence." 178 F.3d at 1369. In United States v. Hoskins, 654 F.3d 1086 [108 AFTR 2d 2011-5714] (10th Cir. 2011), the Tenth
Circuit again refused to "squarely hold that unclaimed deductions can never be considered by a district court." 654 F.3d at 1094. The Tenth Circuit found that "the plain language of  2T1.1 does not
categorically prevent a court from considering unclaimed deductions in its sentencing analysis." United States v. Hoskins, 654 F.3d at 1094. Instead, "  2T1.1 directs courts to calculate the tax loss that
would have resulted had the offense been successfully completed." United States v. Hoskins, 654 F.3d at 1094. Thus, "the "object of the offense" refers to the "amount by which [a defendant] underreported and fraudulently stated his tax liability on his return."" United States v. Hoskins, 654 F.3d at 1094 (quoting United States v. Chavin, 316 F.3d 666, 677 [90 AFTR 2d 2002-7650] (7th Cir. 2002)). Addressing
United States v. Spencer, the Tenth Circuit explained that the holding of that case still holds true where "a defendant offers weak support for a tax-loss estimate," because "nothing in the Guidelines requires a sentencing court to engage in the "nebulous and potentially complex exercise of speculating about unclaimed deductions." United States v. Hoskins, 654 F.3d at 1094 (emphasis original)(quoting United States v. Yip, 592 F.3d 1035, 1041 [105 AFTR 2d 2010-528] (9th Cir. 2010)). The Tenth Circuit held,
however, that "nothing in the Guidelines prohibits a sentencing court from considering evidence of unclaimed deductions in analyzing a defendant's estimate of the tax loss suffered by the government." United States v. Hoskins, 654 F.3d at 1094-95(emphasis original). "[A] court may exercise its discretion to consider additional evidence that could guide its findings on the losses to the government relevant to sentencing." United States v. Hoskins, 654 F.3d at 1095. The United States is not supposed to reap windfall gains as a result of tax evasion and cannot assert to have lost revenue it never would have collected had the defendant not evaded his taxes. See United States v. Hoskins, 654 F.3d at 1095 (citing United States v. Gordon, 291 F.3d 181, 187 [89 AFTR 2d 2002-2757] (2d Cir. 2002)).  2T1.1 "does not permit a defendant to

In a footnote, however, the Tenth Circuit emphasized that
benefit from deductions unrelated to the offense at issue." United States v. Hoskins, 654 F.3d at 1095 n.9. Thus, "unclaimed deductions for student loan interest or solar energy credits, for example, are not
considered because they do not relate to the "object of the offense" and are not relevant to restitution or guideline calculations for sentencing purposes." United States v. Hoskins, 654 F.3d at 1095 n.9. Chief Judge Briscoe wrote an opinion concurring in part and dissenting in part in United States v. Hoskins. Chief Judge Briscoe concurred with "the portions of the majority's opinion affirming Hoskins' conviction, the district court's ultimate finding regarding the amount of the tax loss, and the district court's application of the U.S.S.G.  2T.1.1(b)(1) enhancement." United States v. Hoskins, 654 F.3d at 1100 (Briscoe, C.J., concurring in part and dissenting in part). She dissented with respect to the portions of the majority opinion [pg. 2011-7140] color> "in which the majority takes the unnecessary step in announcing a rule permitting defendants in future cases to offer deductions they did not actually claim in order to establish a "more accurate determination of the tax loss" under U.S.S.G.  2T1.1(a)." United States v.
Hoskins, 654 F.3d at 1100. Chief Judge Briscoe explained that, in her view, the majority opinion's rule on tax loss improperly complicates sentencing in tax cases, improperly characterizes the Tenth Circuit's holding in United States v. Spencer, and "essentially allows the defendant a "do over."" United States v. Hoskins, 654 F.3d at 1101-02.

2. The Foreign Tax Credit.
26 U.S.C.  901 provides that a United States taxpayer may claim a tax credit for the amount of any  901(a)-(b). Subsection (a)
income taxes paid or accrued to any foreign country. See 26 U.S.C.
specifically notes that "[s]uch choice for any taxable year may be made or changed at any time before the expiration of the period prescribed for making a claim for credit or refund of the tax imposed." 26 U.S.C.  901(a). Section 904 of Title 26 of the United States Code limits the total amount of credit that a  901(a) and provides that "[t]he total amount of the credit

United States taxpayer may take under taken under
section 901(a) shall not exceed the same proportion of the tax against which such credit
is taken which the taxpayer's taxable income from sources without the United States ... bears to his entire taxable income for the same taxable year." 26 U.S.C. states: (B) Taxes subsequently paid.--Any such taxes if subsequently paid-((i)) shall be taken into account -- (I) in the case of taxes deemed paid under section 902 or section 960, for the taxable year in which paid (and no  904 (a). Furthermore, 26 U.S.C.  905
redetermination shall be made under this section by reason of such payment), and (II) in any other case, for the taxable year to which such taxes relate .... 26 U.S.C.  905(c)(2)(B).
In another section of Title 26, Congress provides special rules relating to foreign tax credits. See 26 U.S.C.  6511(d). 26 U.S.C.  6511(d)(3)(A) establishes a special statute of limitations with
respect to foreign taxes paid or accrued. Subsection (d)(3)(A) provides: If the claim for credit or refund relates to an overpayment attributable to any taxes paid or accrued to any foreign country or to any possession of the United States for which credit is allowed against the tax imposed by subtitle A in accordance with the provisions of section 901 or the provisions of any treaty to which the United States is a party,
in lieu of the 3-year period of limitation prescribed in subsection (a), the period shall be 10 years from the date prescribed by law for filing the return for the year in which such taxes were actually paid or accrued. 26 U.S.C.  6511(d)(3)(A).
The Tenth Circuit appears to have addressed the foreign tax credit only in a civil case, Tipton & Kalmback v. United States, 480 F.2d 1118 [32 AFTR 2d 73-5334] (10th Cir. 1973). Tipton & Kalmback v. United
States addressed a claim for refunds of federal income taxes paid in 1964 through 1966, and answered questions relating to the determination of where services were performed. See 480 F.2d at 1119, 1121. The Eleventh Circuit, in United States v. Cruz, 698 F.2d 1148 [51 AFTR 2d 83-1114], held that a
defendant in a tax evasion case could not contend that the foreign tax credit wiped out the United States deficiency, because the foreign tax liability had not been determined before trial. See 698 F.2d at 1152. The Eleventh Circuit explained that, "[i]n the case of the foreign tax credit, the final event which fixes the amount of the credit is the levy of the tax." United States v. Cruz, 698 F.2d at 1151 (citing United States v. Campbell, 351 F.2d 336, 338 [16 AFTR 2d 5697] (2d Cir. 1965)). The Eleventh Circuit noted that,
once the liability becomes fixed, it "relates back" to the year in which it was levied. United States v. Cruz, 698 F.2d at 1151. In reaching its holding and interpreting 26 U.S.C.  905, the Eleventh Circuit
emphasized that, "we will not be constrained by intricate technicalities which would create a haven for federal tax evasion." United States v. Cruz, 698 F.2d at 1152. The Eleventh Circuit stated: "When interpreting statutes, we are required to give a practical interpretation which will not produce an absurd result." United States v. Cruz, 698 F.2d at 1152. The defendant in United States v. Cruz defended himself at trial on the theory that no tax deficiency existed, because as a citizen of the Dominican Republic, a country which taxes income earned worldwide, his tax liability to it had accrued. See 698 F.2d at 1150. In rejecting this argument on appeal, the Eleventh Circuit commented: [U]nder Cruz's interpretation, a taxpayer in his position could wait and pay no tax, either to the United States or the Dominican Republic until the United States authorities
became aware of an irregularity in his tax return. Once discovered, he could either pay or immediately admit the foreign tax and claim the retroactive United States tax credit under section 6511(d)(3), as an absolute defense.
[pg. 2011-7141] color> United States v. Cruz, 698 F.2d at 1152. Concerns with fraud and the six-year statute of limitations on 26 U.S.C.  7201 prosecutions were evident in the Eleventh Circuit's approach to its analysis. See
United States v. Cruz, 698 F.2d at 1152. The defendant did not offer any proof that he had fixed his foreign tax liability before trial. See United States v. Cruz, 698 F.2d at 1152. The Eleventh Circuit upheld a jury instruction which required that the jury find that "all events have occurred which fix the amount of the tax and determine the liability of the taxpayer to pay it." United States v. Cruz, 698 F.2d at 1150. The practical effect of this decision means the tax evader can no longer play one government against the other to defeat an evasion prosecution .... It now means that when the government begins a a foreign tax credit under section 7201 prosecution of a taxpayer who claims

section 905, the government accelerates that time within
which the taxpayer may exercise the right to fix the amount of the foreign tax liability and claim the foreign tax credit. United States v. Cruz 698 F.2d at 1152.

PROOF OF ENHANCEMENTS UNDER THE GUIDELINES
In Apprendi v. New Jersey, 530 U.S. 466 (2000), the Supreme Court of the United States reaffirmed the principle that it is permissible for sentencing judges "to exercise discretion --taking into consideration various factors relating both to offense and offender -- in imposing judgment within the range prescribed by statute." 530 U.S. at 481. The Supreme Court cautioned, however, that the Constitution limits this discretion and that the Sixth Amendment requires that, "[o]ther than the fact of a prior conviction, any fact that increases the penalty for a crime beyond the prescribed statutory maximum must be submitted to a jury, and proved beyond a reasonable doubt." Apprendi v. New Jersey, 530 U.S. at 490. In Blakely v. Washington, the Supreme Court elaborated on its holding in Apprendi v. New Jersey, stating that the "statutory maximum for Apprendi purposes is the maximum sentence a judge may impose solely on the basis of the facts reflected in the jury verdict or admitted by the defendant." Blakely v. Washington, 542 U.S. 296, 303 (2004)(emphasis omitted)(internal quotations and citations omitted). In United States v. Booker, the Supreme Court expanded its earlier holdings to apply to sentencing enhancements that exceeded maximum sentences under the sentencing guidelines. See 543 U.S. 220, 239 (2005)("Regardless of whether the legal basis of the accusation is in a statute or in guidelines promulgated by an independent commission, the principles behind the jury trial right are equallyapplicable."). The Supreme Court in United States v. Booker found those provisions of the Federal Sentencing Reform Act of 1984 that made the guidelines mandatory, see 18 U.S.C.  3553(b)(1), or which relied upon the guidelines' mandatory nature, see 18 U.S.C.  3742(e), incompatible with the Sixth Amendment, see United States v. Booker, 543 U.S. at 245. Accordingly, the Supreme Court in United States v. Booker severed and excised 18 U.S.C.  3553(b)(1) -- the portion of the federal sentencing statute that made it mandatory for courts to sentence within a particular sentencing guideline range -- from the remainder of the Act, thus "mak[ing] the Guidelines effectively advisory." United States v. Booker, 543 U.S. at 245. The Supreme Court's holding in United States v. Booker "requires a sentencing court to consider Guideline ranges, but it permits the court to tailor the sentence in light of other statutory concerns as well." United States v. Booker, 543 U.S. at 245-46. The Supreme Court confirmed that an advisory guidelines system comports with the Sixth Amendment. In Cunningham v. California, 549 U.S. 270 (2007), Justice Ginsburg, joined by the other four justices who had been part of the constitutional majority in United States v. Booker and Chief Justice Roberts, noted that, despite disagreement over the most appropriate method to remedy the mandatory Guidelines' constitutional infirmity, all nine justices that took part in the United States v. Booker decision agreed that "the Federal Guidelines would not implicate the Sixth Amendment were they advisory." Cunningham v. California, 549 U.S. at 285. Not only did making the guidelines advisory remedy the Supreme Court's Sixth Amendment concerns, it seems to have alleviated the constitutional concerns regarding the appropriate burden of proof that existed under the mandatory system. A person who is found guilty of a crime beyond a reasonable doubt is exposed to the maximum punishment the statute of conviction allows, rather than the maximum allowed under the Guidelines, and it is therefore constitutional to sentence the guilty defendant any where within the range based on facts proved only by a preponderance of the evidence. See, e.g., Harris v. United States, 536 U.S. 545, 558 (2002)("Judicial factfinding in the course of selecting a sentence within the authorized range does not implicate the indictment, jury-trial, and reasonable-doubt components of the Fifth and Sixth Amendments."). [pg. 2011-7142] color> In United States v. Magallanez, 408 F.3d 672 (10th Cir. 2005), the Tenth Circuit held that Blakely v. Washington and United States v. Booker had not changed the district court's enhancement-findings analysis. See United States v. Magallanez, 408 F.3d at 684-85. United States v. Magallanez involved plain-error review of a drug sentence in which a jury found the defendant, Magallanez, guilty of conspiracy to possess with intent to distribute and to distribute methamphetamine. See 408 F.3d at 676. As part of its verdict, the jury, through special interrogatory, attributed to the defendant 50-500 grams of methamphetamine; at sentencing, however, the judge -- based on testimony of the various amounts that government witnesses indicated they had sold to the defendant -- attributed 1200 grams of methamphetamine to the defendant and used that amount to increase his sentence under the guidelines. See United States v. Magallanez, 408 F.3d at 682. The district court's findings increased the defendant's guideline sentencing range from 63 to 78 months to 121 to 151 months. See United States v. Magallanez, 408 F.3d at 682-83. The Tenth Circuit stated that, both before and after Congress' passage of the
Sentencing Reform Act, "sentencing courts maintained the power to consider the broad context of a defendant's conduct, even when a court's view of the conduct conflicted with the jury's verdict." United States v. Magallanez, 408 F.3d at 684. Although United States v. Booker made the guidelines "effectively advisory," the Tenth Circuit in United States v. Magallanez reaffirmed that "district courts are still required to consider Guideline ranges, which are determined through application of the preponderance standard, just as they were before." 408 F.3d at 685 (internal citation omitted). In the Tenth Circuit's estimation, "the only difference is that the court has latitude, subject to reasonableness review, to depart from the resulting Guideline ranges." United States v. Magallanez, 408 F.3d at 85. Two years later, in United States v. Hall, 473 F.3d 1295 (10th Cir. 2007), the Tenth Circuit confirmed its position in United States v. Magallanez and held that, in the context of sentencing enhancements, "Booker makes clear that judicial fact-finding by a preponderance of the evidence standard is unconstitutional only when it operates to increase a defendant's sentence mandatorily." 473 F.3d at 1312.

LAW REGARDING U.S.S.G.
U.S.S.G. 3B1.3

 3B1.3, entitled "Abuse of Position of Trust or Use of Special Skill," provides:
If the defendant abused a position of public or private trust, or used a special skill, in a manner that significantly facilitated the commission or concealment of the offense, increase by 2 levels. This adjustment may not be employed if an abuse of trust or skill is included in the base offense level or specific offense characteristic. If this adjustment is based upon an abuse of a position of trust, it may be employed in addition to an adjustment under  3B1.1 (Aggravating Role); if this adjustment is based solely on
the use of a special skill, it may not be employed in addition to an adjustment under  3B1.1 (Aggravating Role). U.S.S.G.  3B1.3. Application Note 4 defines "Special skill" as "a skill not possessed by members of
the general public and usually requiring substantial education, training or licensing. Examples would include pilots, lawyers, doctors, accountants, chemists, and demolition experts." U.S.S.G. cmt. n.4. The United States must satisfy two elements to meet  3B1.3

3B1.3: (i) the defendant possessed a
special skill or a position of trust; and (ii) the defendant used that skill or abused that position to significantly facilitate the commission or concealment of the offense. See United States v. Burt, 134 F.3d 997, 998-99 (10th Cir. 1998). The Tenth Circuit recognizes that a defendant need "not complete formal educational or licensing requirements in order to possess a special skill." United States v. Hinshaw, 166 F.3d 1222, 1999 WL 9762, at 3 (10th Cir. Jan. 12, 1999)(table)(unpublished opinion). A special skill may also come from
experience or from self-teaching. See United States v. Gandy, 36 F.3d 912, 914 (10th Cir. 1994). To apply a U.S.S.G.  3B1.3 enhancement, the skill ""must be more than the mere ability to commit the
offense."" United States v. Burt, 134 F.3d 997, 999 (10th Cir. 1998)(quoting United States v. Young, 932 F.2d 1510, 1513 (D.C. Cir. 1991)). Additionally, there must be a "connection between the crime and the Defendant's special knowledge." United States v. Burt, 134 F.3d at 1000.

LAW REGARDING U.S.S.G.
U.S.S.G. 2T1.1(b)(2)
 2T1.1 addresses tax evasion specifically and subsection (b)(2) provides that, "[i]f the
offense involves sophisticated means, increase by 2 levels. If the resulting offense is less than level 12, increase to level 12." U.S.S.G.  2T1.1(b)(2). Application Note 4 provides that
For the purposes of subsection (b)(2), "sophisticated means" means especially complex or especially intricate offense conduct [pg. 2011-7143] color> pertaining to the execution or concealment of an offense. Conduct such as hiding assets or transactions, or both, through the use of fictitious entities, corporate shells, or offshore financial accounts ordinarily indicates sophisticated means. U.S.S.G.  2T1.1 cmt. n.4.
The Tenth Circuit first addressed the tax evasion enhancement for sophisticated means in United States v. Rice, 52 F.3d 843 [75 AFTR 2d 95-1823] (10th Cir. 1995). In United States v. Rice, the defendant
received a "tax refund based on excessive withholding that was never in fact withheld." 52 F.3d at 845. The district court applied the sophisticated-means enhancement, "in part because [the defendant] contested the IRS' ability to require him to produce documents during the civil phase of his case." United States v. Rice, 52 F.3d at 849. The Tenth Circuit held that the defendant's tax evasion scheme was not sophisticated, because it was "the functional equivalent of claiming more in itemized deductions than actually paid." United States v. Rice, 52 F.3d at 849. In so holding, the Tenth Circuit noted that, if the defendant's scheme was sophisticated, then "every fraudulent tax return will fall within that enhancement's rubric." United States v. Rice, 52 F.3d at 849. In United States v. Guidry, 199 F.3d
1150 [84 AFTR 2d 99-7443] (10th Cir. 1999), the Tenth Circuit found that the district court's application of the sophisticated-means enhancement was appropriate, even though the defendant did not use a sham corporation or offshore bank accounts. See 199 F.3d at 1158. The Tenth Circuit held that using multiple storage units to hold items purchased with embezzled funds had a similar effect and that her case was not simply one of claiming to have paid withholding taxes not paid or not disclosing one's income. See United States v. Guidry, 199 F.3d at 1158 (citing United States v. Rice, 52 F.3d at 849; United States v. Stokes, 998 F.2d 279, 282 [72 AFTR 2d 93-5716] (5th Cir. 1993)).
The Tenth Circuit has upheld the application of a sophisticated-means enhancement to a defendant who conducted seminars on avoiding tax liability, and "assisted in the preparation of tax returns that were false and fraudulent as to a material matter." United States v. Ambort, 405 F.3d 1109, 1113 [95 AFTR 2d
2005-2174] (10th Cir. 2005). In United States v. Ambort, the Tenth Circuit found that there was ample evidence in the record to support a sophisticated-means enhancement, because the defendant's program was designed to provide a basis that someone could later articulate as to why they were entitled to the tax status they advanced and included discussions about what information should not be included in tax forms to avoid traceability. See 405 F.3d at 1120. Additionally, the United States Court of Appeals for the Sixth Circuit has upheld the imposition of a sophisticated-means enhancement where the defendant created and used fictitious trusts to hide assets from the IRS, even though the defendant was not a sophisticated businessman and no offshore trusts were involved. See United States v. Schwartz, 408 F.App'x 868, 870 [106 AFTR 2d 2010-6901] (6th Cir. 2010)(unpublished). The United States Court of [81 AFTR 2d 98-1544]
Appeals for the Seventh Circuit, in United States v. Minneman, 143 F.3d 1274
(7th Cir. 1998), held that the use of multiple corporate names and the placement of funds in a trust account both constitute complex efforts to hide income. See 143 F.3d at 1283.

LAW REGARDING U.S.S.G. ROLE ENHANCEMENTS
 3B1.1(a) AGGRAVATING
Section 3B1.1 of the Sentencing Guidelines provides for enhancements to a defendant's offense level based on a defendant having played an aggravating role in the offense. Under  3B1.1(a), "[i]f the
defendant was an organizer or leader of a criminal activity that involved five or more participants or was otherwise extensive, increase by 4 levels." Lesser enhancements are specified for defendants who are "managers or supervisors" rather than organizers or leaders, and for defendants involved in smaller-scale criminal conduct. U.S.S.G.  3B1.1(b)-(c). "A "participant" is a person who is criminally responsible for  3B1.1 cmt. n.1. "In
the commission of the offense, but need not have been convicted." U.S.S.G.
assessing whether an organization is "otherwise extensive," all persons involved during the course of the entire offense are to be considered." U.S.S.G.  3B1.1 cmt. n.3. "The [Sentencing] Commission's
intent is that this adjustment should increase with both the size of the organization and the degree of the defendant's responsibility." U.S.S.G.  3B1.1, backg'd.
Among the factors a sentencing court should consider when weighing an aggravating role enhancement are: [T]he exercise of decision making authority, the nature of participation in the commission of the offense, the recruitment of accomplices, the claimed right to a larger
share of the fruits of the crime, the degree of participation in planning or organizing the offense, the nature and scope of the illegal activity, and the degree of control and authority exercised over others. There can, of course, be more than one person who qualifies as a leader or organizer of a criminal association or conspiracy. [pg. 2011-7144] color> U.S.S.G.  3B1.1, cmt. n.4. The Tenth Circuit has "elaborated that "[i]n considering these factors, the
sentencing court should remain conscious of the fact that the gravamen of this enhancement is control, organization, and responsibility for the actions of other individuals because  3B1.1(a) is an
enhancement for organizers or leaders, not for important or essential figures."" United States v. Sallis, 533 F.3d 1218, 1223 (10th Cir. 2008)(quoting United States v. Torres, 53 F.3d 1129, 1142 (10th Cir. 1995)). The Tenth Circuit, in the context of conspiracies to distribute illegal drugs, has also identified several factors which might indicate that a defendant exercised the requisite control over others, including that: other sellers worked for him, were recruited by him, or had their activities controlled by him; "he paid others for their efforts on behalf of the conspiracy;" "he restricted the people to whom other coconspirators could sell their drugs;" and "he controlled the manner of sales, set prices, or claimed the right to a larger share of proceeds." United States v. Anderson, 189 F.3d 1201, 1212 (10th Cir. 1999); see also United States v. Massey, 48 F.3d 1560, 1572 (10th Cir. 1995)(listing similar factors). United States v. Sallis, 533 F.3d at 1223. "[A] role as a supplier of drugs to others, standing alone, is not enough," however, to justify a 4-level enhancement under F.3d at 1223-24 (quotation omitted). While there is overlap between the activities that would make a defendant a leader and those that would make a defendant an organizer, the two are distinct. "Nothing in the Guidelines requires that an organizer must exercise some direction or control over underlings." United States v. Valdez-Arieta 127 F.3d 1267, 1271 (10th Cir. 1997). "As a result, a defendant may be punished as an organizer under  3B1.1(c)  3B1.1(a). United States v. Sallis, 533
12 for devising a criminal scheme, providing the wherewithal to accomplish the criminal objective, and coordinating and overseeing the implementation of the conspiracy even though the defendant may not have any hierarchical control over the other participants." United States v. Valdez-Arieta, 127 F.3d at 1272.

LAW REGARDING U.S.S.G.
U.S.S.G.  3C1.1 states: 3C1.1
If (A) the defendant willfully obstructed or impeded, or attempted to obstruct or impede, the administration of justice with respect to the investigation, prosecution, or sentencing of the instant offense of conviction, and (B) the obstructive conduct related to (i) the defendant's offense of conviction and any relevant conduct; or (ii) a closely related offense, increase the offense level by 2 levels. The application notes state: "Obstructive conduct that occurred prior to the start of the investigation of the instant offense of conviction may be covered by this guideline if the conduct was purposefully calculated, and likely, to thwart the investigation or prosecution of the offense of conviction." U.S.S.G. cmt. n.1. The application notes to U.S.S.G.  3C1.1 further state that the conduct that the Sentencing  3C1.1
Committee believes warrant the upward adjustment include the following: (a) threatening, intimidating, or otherwise unlawfully influencing a co-defendant, witness, or juror, directly or indirectly, or attempting to do so ... (d) destroying or concealing or directing or procuring another person to destroy or conceal evidence that is material to an official investigation or judicial proceeding (e.g., shredding a document or destroying ledgers upon learning that an official investigation has commenced or is about to commence), or attempting to do so. U.S.S.G.  3C1.1, cmt. n.4(a) & (c). In United States v. Farnsworth, 92 F.3d 1001, 1011 (10th Cir.
1996), the Tenth Circuit recognized that an attempt to influence a witness by instructing the witness to lie warrants an enhancement under U.S.S.G.  3C1.1. See 92 F.3d at 1011. The Tenth Circuit
remanded the case to the district court, however, because the district court did not make a specific finding as to the issue, instead doing no more than adopting "the analysis of the Probation Department as accurate and correct." United States v. Farnsworth, 92 F.3d at 1011. In United States v. Yuselew, No. 09-1035, 2010 WL 3834418 (D.N.M. Aug. 5, 2010)(Browning, J.), the Court held that, "to warrant application of the  3C1.1 enhancement, the defendant must have deliberately --not accidentally,
incidentally, or mistakenly --done some act with the specific purpose of thwarting the investigation and prosecution." 2010 WL 3834418, at 12. The Court also held that attempts to obstruct justice may be sufficient if the acts were of a kind that were likely to thwart the investigation and eventual prosecution. See United States v. Yuselew, 2010 WL 3834418, at 13. [pg. 2011-7145] color>
ANALYSISThe Court accepts the parties' stipulated calculation of tax loss, $23,300.00, and finds that the foreign tax credit may apply post-indictment. The Court also agrees with and accepts the parties stipulations in the
Plea Agreements that neither Tilga nor Chandler's offenses involved a special skill, an aggravating role, or obstruction of justice. See Tilga Plea Agreement  10(c), at 8; Chandler Plea Agreement  9(b), at 5. The Court will sustain Tilga and Chandler's objections to the PSRs to the extent that the PSRs are contrary to these findings. The Court finds, however, that Tilga and Chandler used sophisticated means, as defined under U.S.S.G.  2T1.1, and will reject the parties' stipulation to the contrary. See Tilga

Plea Agreement  10(c), at 8; Chandler Plea Agreement  9(b), at 5.
I. THE COURT WILL SUSTAIN THE OBJECTION TO THE PSR'S TAX LOSS CALCULATION.[1] The PSRs state: [T]he corresponding tax loss is $1,937,273. Based on the tax table, more than $1,000,000 but less than $2,500,000, in loss warrants a base offense level of 22. However, pursuant to information contained in the co-defendant's plea agreement, the parties stipulate that the total tax loss was $1,735,025.00, and, for relevant conduct purposes, the tax loss amount from the conspiracy to which the defendant is pleading guilty was $23,300.00. Pursuant to U.S.S.G.  2T4.1(D) tax loss greater than
$12,500 but less than $30,000 results in a base offense level of 12. Tilga PSR  38, at 18-19; Chandler PSR  36, at 15. The Plea Agreements stipulate that "the tax loss from the conspiracy to which the Defendant is pleading guilty was $23,300.00." Chandler Plea Agreement  9(a), at 5. See also Tilga Plea Agreement  10(a), at 7. Tilga argues that the principle that a court may consider a defendant's unclaimed deductions in its calculation of tax loss, established under United States v. Hoskins, applies with equal force to her case and the foreign tax credit. See Tilga's Sentencing Memo. at 9. Tilga asserts that, under United States v. Cruz, she could have eliminated an essential element of the federal income tax evasion charges because the ten-year statute of limitations for the foreign tax credit had not yet expired at the time she fixed her Canadian tax liability. See Tilga's Sentencing Memo. at 9-10. Tigla contends that the $23,200.00 (USD) tax loss stipulated in the Plea Agreement is the product of a compromise on the foreign tax credit issue and allowed the parties to avoid a lengthy trial as well as secure prompt payment to the United States. See Tilga's Sentencing Memo. at 10. The United States also asks the Court to use the $23,200.00 (USD) 13 figure as the amount of tax loss and states that the Plea Agreement was specifically designed to avoid a court determination of the applicability of the foreign tax credit. See Gov't Sentencing Memo. at 10, 16. The United States maintains that its position is that a taxpayer cannot, through post-indictment amendment of her tax returns, defeat a tax prosecution. See Gov't Sentencing Memo. at 11. It cites United States v. Helmsley, 941 F.2d 71
[68 AFTR 2d 91-5272] (2d Cir. 1991), which establishes this principle in the context of a taxpayer's election of a depreciation method. See Gov't Sentencing Memo. at 11 (citing United States v. Helmsley, 941 F.2d at 11). The United States supports, however, Tilga's position and the stipulation in the Plea Agreement, which is contrary to the Department of Justice's official position. See Gov't Sentencing Memo. at 12-16. The United States maintains that, under United States v. Cruz, there is a colorable argument that a "prosecution for tax evasion accelerates the time for fixing the amount of the foreign tax credit up until the time of trial" and that Tilga positioned herself to take advantage of the foreign tax credit. Gov't Sentencing Memo. at 14-15 (citing United States v. Cruz, 698 F.2d at 1152). Furthermore, the United States' sentencing memorandum suggests that "in considering the non-binding stipulated tax loss, the Court should consider a recent Tenth Circuit decision holding that a sentencing court does not abuse its discretion in considering well-supported but unclaimed tax deductions when calculating tax loss for the purposes of U.S.S.G. F.3d at 1094-95). At the hearing, Chandler agreed with Tilga and the United States that the tax loss should be $23,300.00 (USD) and offered to present Mr. Rubinger to help educate the Court on the foreign tax credit issue. See Tr. at 17:12-25 (Johnson).  2T1.1." Gov't Sentencing Memo. at 16 (citing United States v. Hoskins, 654
A. THE COURT WILL DECIDE WHETHER THE FOREIGN TAX CREDIT APPLIED POST-INDICTMENT.[pg. 2011-7146] color> At the hearing, the United States asserted that "[w]e were trying to avoid the situation in which a Court of the United States held that a defendant could make use of the foreign tax credit in the way that Tilga wished to use it in this case." Tr. at 11:2-4 (Gerson). Whether the foreign tax credit applies to effect the calculation of tax loss post-indictment, however, is a legal question. See United States v. Wick, 34 F.App'x 273, 278 [89 AFTR 2d 2002-1712] (9th Cir. 2002)(holding that the application of a carry back
to reduce the total tax loss to the government is a question of law). The United States asks the Court to do nothing more than accept the non-binding stipulation as to the calculation of tax loss. See Tr. at 10:23-11:6 (Gerson)("I'm certainly not asking the Court to make a legal finding that that is the law."). "It is emphatically the province and duty of the judicial department to say what the law is." Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803); Prost v. Anderson, 636 F.3d 578, 596 n.13 (10th Cir. 2011)("This opinion answers the question of law as it must and explains the basis for its result."). In line with Marbury v. Madison, the Tenth Circuit has held that "[i]t is long settled that "a party's position in a case (even when that party is the United States) does not dictate the meaning of a federal statute."" Prost v. Anderson, 636 F.3d at 596 n.13 (citing United States v. Charles, 576 F.3d 1060, 1066 (10th Cir. 2009)). Furthermore, "[i]t is one thing to allow parties to forfeit claims, defenses, or lines of argument; it would be quite another to allow parties to stipulate or bind us to application of an incorrect legal standard, contrary to the congressional purpose." Gardner v. Galetka, 568 F.3d 862, 879 (10th Cir. 2009). "The meaning of a
statute, for example, cannot vary from case to case depending on concessions a party may have made." Snider v. Melindez, 199 F.3d 108, 114 (2d Cir. 1999). As the Supreme Court of the United States stated in Swift & Co. v. Hocking Valley Ry. Co., 243 U.S. 281 (1917): The duty of this court, as of every judicial tribunal, is limited to determining rights of persons or of property .... No stipulation of parties or counsel, whether in the case before the court or in any other case, can enlarge the power, or affect the duty, of the court in this regard. 243 U.S. at 290. Even if the Court were to accept, without comment, the parties' stipulation as to tax loss, it would imply approval of United States v. Cruz, and in the next foreign tax credit case the Court would be confronted with its decision in this case. See Tr. at 14:20-15:20 (Court, Gerson). While the United States may vary its position from case to case, or stipulate to an interpretation contrary to its official position, the Court must try to be as consistent and principled as possible. See Snider v. Melindez, 199 F.3d at 114. The United States admitted that the amount of tax loss depends on an interpretation of the foreign tax credit and United States v. Cruz. See Tr. at 11:7-11:14 (Court, Gerson). Accordingly, rather than simply accept the parties' stipulated tax loss calculation, the Court will decide whether federal law permits defendants to claim the foreign tax credit post-indictment.

B. TILGA MAY CLAIM THE FOREIGN TAX CREDIT POST-INDICTMENT.
On their face, the statutory provisions that establish the foreign tax credit contain no limitation, other than the ten-year statute of limitation, which would prevent the foreign tax credit's application post-indictment. See 26 U.S.C.  901-909, 6511(d)(3). Section 901(a)specifically provides that the credit "may be made or changed any time before the expiration of the period prescribed for making a claim for credit." 26 U.S.C.  901(a) (emphasis added). Section 905
states that, if taxes are paid to a foreign government, then they relate back to the taxable year in which they accrued. See 26 U.S.C.  905(c)(2)(B)(i)(II). Section 6511(d)(3) establishes a ten-year
statute of limitations for "filing the return for the year in which such taxes were actually paid or accrued." 26 U.S.C.  6511(d)(3).
The parties, both in their sentencing memoranda and at the hearing, relied almost exclusively on United States v. Cruz, 698 F.2d at 1152. Both parties, however, briefly mention United States v. Hoskins, a recent Tenth Circuit decision, which held that a sentencing court may take unclaimed tax deductions into account when calculating the amount of tax loss. See 654 F.3d at 1094-95. In United States v. Hoskins, the Tenth Circuit announced its standard for determining what deductions and credits a sentencing court may use when calculating the United States' tax loss.
United States v. Hoskins establishes that "nothing in the Guidelines prohibits a sentencing court from considering evidence of unclaimed deductions in analyzing a defendant's estimate of the tax loss suffered by the government." 654 F.3d at 1094. Although other United States Courts of Appeals have expressed concerns about allowing defendants to avoid tax evasion prosecution, see United States v. Helmsley, 942 F.2d at 86-87 (through tax depreciation method); United States v. Cruz, 698 [pg. 2011-7147] color> F.2d at 1152 (through the foreign tax credit), the Tenth Circuit expressed no such concerns where a defendant offers "convincing proof" of entitlement to unclaimed deductions, United States v. Hoskins, 654 F.3d at 1094. The Tenth Circuit did not expressly address whether a sentencing court may consider tax credits when calculating the government's tax loss in the body of the opinion. In footnote 9, however, the Tenth Circuit suggests that the same analysis applies to the various credits that a defendant may claim. See United States v. Hoskins, 654 F.3d at 1094 n.9. Emphasizing that U.S.S.G.  2T1.1 does not permit a
defendant to benefit from deductions unrelated to the offense at issue, the Tenth Circuit stated: "Thus, unclaimed deductions for student loan interest or solar energy credits, for example, are not considered because they do not relate to the "object of the offense."" United States v. Hoskins, 654 F.3d at 1094 n.9 (emphasis added). That the Tenth Circuit commented on unrelated deductions and credits being prohibited suggests that related credits would be permissible. 14 Thus, under this analysis, the Court must determine whether the foreign tax credits that Tilga claims are related to the "object of the offense" -- the "loss that would have resulted had the offense been successfully completed." United States v. Hoskins, 654 F.3d at 1094 & n.9 (citing U.S.S.G.  2T1.1).
Beyond the commentary in footnote 9, the Tenth Circuit does not elaborate on what it is required for a deduction or credit to relate to the "object of the offense." United States v. Hoskins, 654 F.3d at 1094 & n.9. Chief Judge Briscoe expressed concern "why it should matter whether the unclaimed deductions are related to the offense or not." United States v. Hoskins, 654 F.3d at 1103 (Briscoe, C.J., concurring in part and dissenting in part). She dissented with respect to the portions of the majority opinion "in which the majority takes the unnecessary step in announcing a rule permitting defendants in future cases to offer deductions they did not actually claim in order to establish a "more accurate determination of the tax loss" under U.S.S.G.  2T1.1(a)." United States v. Hoskins, 654 F.3d at 1100. Chief Judge Briscoe
explained that, in her view, the majority opinion's rule on tax loss improperly complicates sentencing in tax cases, improperly characterizes the Tenth Circuit's holding in United States v. Spencer, and "essentially allows the defendant a "do over."" United States v. Hoskins, 654 F.3d at 1101-02. Additionally, her opinion noted: "I fail to see how some unclaimed deductions would be related to the offense and some deductions would not be. All the deductions relate to the return." United States v. Hoskins, 654 F.3d at 1103. The Court finds that the foreign tax credits that Tilga claims in this case are related to the object of this offense. In United States v. Hoskins, the Tenth Circuit appears to require a direct link between the defendant's illegal actions, and the deduction or credit that they are claiming. See 654 F.3d at 1094 n.9 (majority opinion). Thus, it noted that the district court could have considered evidence of commission payments to escorts, where the defendant was charged with wilfully evading income taxes on income
earned from an escort service, but not peripheral expenses unrelated to the escort service. See 654 F.3d at 1094 n.9. Tilga pled guilty to a Klein conspiracy -- a conspiracy to victimize the IRS. See Tilga PSR  1, 3, at 3. The object of her offense was to conceal her Canadian source of income and defraud the United States. See Tilga Plea Agreement  8(h), at 6-7. Tilga attempted to avoid paying taxes either to the United States or Canada on her Canadian income. See Tilga Plea Agreement  8(h), at 6-7. In this case, the foreign tax credit would relate to the object of the offense, because it concerns the very funds, the income from Tilga's Canadian business, that Tilga sought to conceal through her conspiracy. The foreign tax credits that Tilga claims, for the years 1999 to 2004, are intimately connected to her Canadian funds, because all of the funds that she concealed from the United States government were also concealed from the Canadian government. When Tilga's Canadian tax liability became fixed at $7,424,514.40 (CAD), she was entitled to a foreign tax credit on those funds, because, for the years 1999 to 2004, the statute of limitations had not yet expired and the tax liability relates back to the year in which the liability was accrued. See 26 U.S.C.  905(c)(2)(B), 6511(d)(3). This credit is more similar to
the claimed deduction for commission payments to escorts in United States v. Hoskins than claims for peripheral expenditures or solar panels, because there is a direct connection between the United States taxes Tilga sought to avoid and her Canadian tax liability for which she seeks the tax credit. See 654 F.3d at 1094 n.9. Following the analysis that the Tenth Circuit established in United [pg. 2011-7148] color> States v. Hoskins and looking at the statutory provisions related to the foreign tax credit, the Court finds that Tilga is entitled to claim foreign tax credits for the years 1999 to 2004 and a tax loss calculation of $23,300.00 (USD), for the year in which the foreign tax credit is unavailable, is accurate. Furthermore, allowing Tilga to claim the foreign tax credits and finding a tax loss of $23,300.00 would avoid the windfall gains about which the Tenth Circuit expressed concerns in United States v. Hoskins. See 654 F.3d at 1095. Although Tilga agreed to pay the United States taxes rather than the Canadian taxes, the United States would not be entitled to those funds under the foreign tax credit. See Gov't Sentencing Memo. at 7; Tilga Plea Agreement  10(b), at 7-8. If Tilga had filed accurate tax returns from 1999 to 2004, then the foreign tax credit would most likely eliminate any tax liability owing to the United States, because the United States and Tilga agree that Canadian taxes are higher. See 26 U.S.C.  901, 905; Gov't Sentencing Memo. at 3; Tilga's Sentencing Memo. at 9. Thus, the application of the foreign tax credit in the calculation of tax loss is appropriate, because the United States would never have collected the remaining revenue for the years 1999 to 2004 had Tilga not evaded her taxes. See United States v. Hoskins, 654 F.3d at 1095 ("Indeed, the government cannot claim to have lost revenue it never would have collected had the defendant not evaded his taxes."). Thus, the loss that would have resulted had the tax evasion been successfully completed would have been only $23,300.00 (USD) for the year 1998, the only year of the conspiracy for which the foreign tax credit is unavailable. See U.S.S.G.  2T1.1; United States v. Hoskins, 654 F.3d at 1095. Although this result appears incongruent with ordinary criminal law practices -- a robber does not eliminate his criminal liability when he returns stolen items -- the Court recognizes that the foreign tax

credit's ten-year statute of limitations and U.S.S.G.

 2T1.1 creates a unique set of circumstances in
which a defendant may reduce her liability. In United States v. Hoskins, the Tenth Circuit focused on U.S.S.G.  2T1.1's plain language, which "directs courts to calculate the tax loss that was the "object
of the offense" -- "the loss that would have resulted had the offense been completed."" 654 F.3d at 1094. The Tenth Circuit also examined the language in Note A, which states that the default tax loss is 28% of the unreported gross income, "unless a more accurate determination of the tax loss can be made." United States v. Hoskins, 654 F.3d at 1092. The Tenth Circuit held that this language does not categorically prohibit a court from considering unclaimed deductions or credits, and that such information may be useful to ascertain the actual or intended tax loss suffered. See United States v. Hoskins, 654 F.3d at 1094-95. The Court, in determining the applicability of the foreign tax credit, follows the Tenth Circuit's analysis as established in United States v. Hoskins rather than the Eleventh Circuit's holding in United States v. Cruz. The Court's holding is, however, consistent with the holding in United States v. Cruz. The Eleventh Circuit recognized that a defendant may claim a foreign tax credit post-indictment. See United States v. Cruz, 698 F.2d at 1152 ("[T]he jury instruction given by the district court was correct. The instruction required that there be a firmly established taxable amount owed the foreign government and determined by it before the taxpayer would be entitled to a foreign tax credit."). The reasoning in that case, however, started from the premise that a defendant could claim a foreign tax credit at any time within the ten-year statute of limitations, without discussion, and then the Eleventh Circuit created a limitation to that principle when it held that a tax prosecution accelerates the time within which the taxpayer can exercise the right to the credit. See United States v. Cruz, 698 F.2d at 1150-52. 15 The Eleventh Circuit drew a line at trial, requiring defendants to claim the foreign tax credit before trial, and used concerns [pg. 2011-7149] color> about tax loopholes or fraud to justify such a limitation. See United States v. Cruz, 698 F.2d at 1152, 1152 n.2. The Eleventh Circuit also justified accelerating the foreign tax credit's statute of limitations, because there is a six-year statute of limitations on prosecution under F.2d at 1152; 26 U.S.C.  7201. See United States v. Cruz, 698

 6531 (establishing general six-year statute of limitations for tax evasion).
"[I]f the United States waits for the ten years allowed by statute for the taxpayer to fix the amount of foreign tax liability, then the six-year statute of limitations on the section 7201 prosecution lapses."
United States v. Cruz, 698 F.2d at 1152. The Court agrees that there is a tension between the two limitations periods and that the foreign tax credit's ten-year statute of limitations allows tax evaders to fix their criminal liability post-indictment, in a way that is unique in the criminal system. The Tenth Circuit has held, however, that the 7201 "statute of limitations begins to run on the date of the last affirmative 319 F.3d 1218, 1219 [91 AFTR 2d 2003-867] (10th Cir.

act of evasion." United States v. Anderson,
2003). This rule may alleviate some of the Eleventh Circuit's concerns in United States v. Cruz, because the United States will still be able to prosecute lengthy tax evasion schemes and ensures that, in at least some cases, the difference between the  7201 statute of limitations and the foreign tax credit statute
of limitations will be less than four years. Tilga's case offers a good example, because her tax evasion scheme began in 1998, the last alleged affirmative act of tax evasion was in 2004, and the grand jury indicted her in 2009. See Tilga Plea Agreement  10(a)-(b). In 2009, the foreign tax credit's statute of limitations for the first year of the conspiracy, 1998, had expired. Thus, difference in length of the statutes of limitations for prosecution and for the foreign tax credit will not always bar prosecution for the evasive conduct. Additionally, not every foreign tax liability will be sufficient to eliminate a taxpayer's liability to the United States. See 26 U.S.C.  901; Gov't Sentencing Memo. at 3 (stating that, because Canadian
taxes are higher than taxes in the United States, the foreign tax credit eliminates tax liability to the United States for the years 1999-2004). The Eleventh Circuit opinion offers no principled rationale for drawing the line at trial, rather than at sentencing or some other point in the litigation post-indictment. See United States v. Cruz, 698 F.2d at 1152. The Tenth Circuit in United States v. Hoskins did not discuss whether a defendant must claim a deduction or credit before any point in the tax prosecution. See 654 F.3d at 1092-97. Moreover, it is not a proper task for the Court to rewrite the foreign tax credit's statute of limitations to address the inherent tension between that time frame and  7201's statute of limitations. See 1-12 Rhoades and Langer,
United States Int'l Taxation and Tax Treaties (Matthew Bender & Co.),  12.03, n.43 (criticizing the Eleventh Circuit for accelerating the foreign tax credit's statute of limitations period in United States v. Cruz). Although the Internal Revenue Code may not provide all of the safeguards desirable to protect the public interest, the Court is not the body best situated to address this issue -- that is a problem for Congress. See United Student Aid Funds, Inc. v. Espinosa, 130 S.Ct. 1367, 1382 (2010)("And to the extent existing sanctions prove inadequate to this task, Congress may enact additional provisions to address the difficulties the United States predicts will follow our decision."); Bd. of Governors of Fed. Reserve Sys. v. Dimension Fin. Corp., 474 U.S. 361, 374 (1986)("If the Bank Holding Company Act falls short of providing safeguards desirable or necessary to protect the public interest, that is a problem for Congress, and not the Board or the courts, to address."). Even if the Court were to adopt the Eleventh Circuit's requirement that a foreign tax credit be fixed before trial and attempt to address the criticisms of that opinion, the Court need not decide whether those limitations apply here because Tilga satisfied the Eleventh Circuit test when she fixed her foreign tax liability before trial. See Gov't Sentencing Memo. at 14. Although asking the Court to accept the stipulated tax loss amount, the United States refers the Court to the Department of Justice's position that a "taxpayer cannot defeat a prosecution by amending her returns post-Indictment" and refers the Court to several cases. Gov't Sentencing Memo. at 11 (citing United States v. Helmsley, 941 F.2d 71 [68 AFTR 2d 91-5272] (2d Cir. 1991); United States v. Kleifgen, 513 F.2d 391 [36 AFTR
557 F.2d 1293 [40 AFTR 2d 77-5591] (9th Cir. 1977); Witte v. Commissioner, 2d 75-5095] (D.C. Cir. 1975); Fowler v. United States,

352 F.2d 100 [16 AFTR 2d 5859] (8th Cir.
1965)). The United States Court of Appeals for the Second Circuit in United States v. Helmsley agreed with the United States Court of Appeals for the Eighth Circuit's decision in Fowler v. United States and
held that a taxpayer who has used a particular depreciation method may not defend against an evasion charge on the ground that, under an alternative method, the taxpayer could have claimed additional depreciation. See United States v. Helmsley, 941 F.2d at 86. The United States asserts that its position mirrors the general rule established in the Second Cir- [pg. 2011-7150] color> cuit's United States v. Helmsley decision -- that a taxpayer may not amend her returns or suggest an alternative means of calculating the taxes owed. The Second Circuit expressed concerns about tax evaders using the tax system to avoid paying the full amount due after authorities discover their scheme, if the Second Circuit did not find post-indictment alterations impermissible. See United States v. Helmsley, 941 F.2d at 86-87. It stated The law could hardly be otherwise. If it were, evaders with complicated returns would be allowed to evade taxes on one portion of their return while using a depreciation period that would be the most profitable in the long run if the evasion went undetected. If the evasion were uncovered, then they would need only to recalculate under a shorter depreciation period that would increase deductions for the years in which evasion is charged. United States v. Helmsley, 941 F.2d at 86-87. The United States cites cases from other circuits for the same proposition. See United States v. Kleifgen, 557 F.2d at 1298 n.9 ("The Commissioner's consent to a change in accounting methods is required regardless of whether the change is from one proper method to another proper method or from an improper method to a proper one."); Witte v. Commissioner, 513 F.2d at 393-94 (same). None of the cases cited in favor of the Department of Justice's position are from the Tenth Circuit. While the decisions the United States cites raise important issues about the ability of defendants to avoid tax evasion charges post-indictment, the Tenth Circuit's United States v. Hoskins opinion does not appear to share such concerns. Rather, the Tenth Circuit's concerns focus on whether the government will reap a windfall as a result of tax evasion. See United States v. Hoskins, 654 F.3d at 1095. The Tenth Circuit's decision in United States v. Hoskins also does not reference the United States v. Helmsley line of cases. The divergence between the two opinions can perhaps be explained by the evolution of U.S.S.G. 2T1.1's language. Earlier versions of 

 2T1.1 "required courts to calculate tax loss based on gross
income and prohibited consideration of legitimate but unclaimed deductions." United States v. Hoskins, 654 F.3d at 1096 (emphasis original). The 1991 version, for example, made "irrelevant the issue of whether the taxpayer was entitled to offsetting adjustments that he failed to claim." U.S.S.G.  2T1.1
cmt. n.4 (1991). Later versions of the guidelines eliminated such language and instructs courts that tax loss "shall be treated as equal to 28% of the unreported income ... , unless a more accurate determination of the tax loss can be made." U.S.S.G.  2T1.1 Note A (emphasis added). The Second Circuit also
recognized that later versions of the guidelines "permit[] consideration of legitimate but unclaimed deductions." United States v. Martinez-Rios, 143 F.3d 662, 671 [81 AFTR 2d 98-2083] (2d Cir. 1998).
In the United States v. Martinez-Rios opinion, the Second Circuit does not refer to the United States v. Helmsley opinion. See United States v. Martinez-Rios, 143 F.3d 662 [81 AFTR 2d 98-2083]. This
later decision undercuts the United States' reliance on United States v. Helmsley and provides further support for the Court's decision that defendants may claim the foreign tax credit post-indictment. Thus, the Court applies the reasoning from United States v. Hoskins to Tilga and Chandler's foreign tax credit claim, and determines that, under the law of the Tenth Circuit, Tilga and Chandler may claim the foreign tax credit for all years within the statute of limitations. The Court finds that the foreign tax credit may be claimed post-indictment and that Tilga has successfully established her Canadian tax liability, such that she could eliminate any tax liability owed to the United States for the years 1999 to 2004. Accordingly, the Court will sustain the objection to the calculation of tax loss based on any figure other than the $23,300.00 (USD) figure established in the Plea Agreements and accept the stipulations in the Plea Agreements. See Tilga Plea Agreement  10(b), at 8; Chandler Plea Agreement  9(a), at 5. The amount of loss for both Tilga and Chandler is thus $23,300.00 (USD).
II. THE COURT WILL OVERRULE THE OBJECTION TO THE PSR'S REFERENCES TO SOPHISTICATED MEANS.The PSRs indicate that "the defendant and co-defendant utilized Pure Trust Organizations as business entities, wiring money to offshore accounts, and back to shell companies in an effort to hide the true amount of money earned." Tilga PSR  38, at 18-19; Chandler PSR  36, at 15. Based on this conduct, the PSRs maintain that a 2-level sophisticated-means enhancement should apply. See Tilga PSR  38, at 19; Chandler PSR  36, at 15. In the Plea Agreements, the parties stipulated that neither defendant used sophisticated-means to commit the offense. See Tilga Plea Agreement  10(c), at 8; Chandler Plea Agreement  9(b), at 5. Tilga argues that her conduct did not involve especial complexity or intricacy, see Tilga's Sentencing Memo. at 11, and that the enhancement requires that the alleged sophisticated means be "something beyond what happens in the garden [pg. 2011-7151] color> variety type of offense," Tr. at 42:13-25 (Theus). Tilga maintains that "tax offenses involving foreign or offshore bank accounts, and conspiracies for the tax offenses involving foreign or offshore bank accounts, inherently involve sophistication." Tilga's Sentencing Memo. at 11. Tilga further asserts that, to the extent that sophisticated means were involved in her case, they were not of her creation. See Tilga's Sentencing Memo. at 11. At the hearing, the United States and Chandler argued that Chandler and Tilga's offenses did not use sophisticated means, because Tilga and Chandler only purchased the PTOs -- they did not create them. See Tr. at 40:5-11 (Court, Gerson); Tr. at 45:16-19 (Johnson). All parties agree that CTC used sophisticated means when it created the PTOs. See Tr. at 43:13-20 (Theus); Tr. at 39:3-5 (Gerson); Tr. at 45:19-23 (Johnson). Chandler also argued in a supplementary letter that, under Blakely v. Washington and United States v. Booker, "any fact (other than a prior conviction) which is necessary to support a sentence exceeding the maximum authorized by the facts established by a plea of guilty or a jury verdict must be admitted by the defendant or proved to a jury beyond a reasonable doubt." Letter at 2 (citations omitted).
U.S.S.G.
 2T1.1 provides for a 2-level base offense enhancement where the offense involved  2T1.1(b)(2) ("If the offense involved sophisticated means,

sophisticated means. See U.S.S.G.
increase by 2 levels."). Application Note 4 provides: "For the purposes of subsection (b)(2), "sophisticated means" means especially complex or especially intricate offense conduct pertaining to the execution or concealment of an offense. Conduct such as hiding assets or transactions, or both, through the use of fictitious entities, corporate shells, or offshore financial accounts ordinarily indicates sophisticated means." U.S.S.G.  2T1.1 cmt. n.4 (emphasis added).
Chandler and Tilga must admit the facts providing the basis for the sophisticated-means enhancement or the United States must prove them by a preponderance of the evidence. See United States v. Magallanez, 408 F.3d at 685; United States v. Hall, 473 F.3d 1312. Chandler suggests that the standard should be beyond a reasonable doubt; however, the Tenth Circuit has held that "Booker makes clear that judicial fact-finding by a preponderance of the evidence standard is unconstitutional only when it operates to increase a defendant's sentence mandatorily." United States v. Hall, 473 F.3d at 1312. The Court believes that it can apply the sophisticated-means enhancement under U.S.S.G.  2T1.1 using only
those facts that Tilga and Chandler admitted in the Plea Agreements. Nonetheless, the Court notes that Tilga and Chandler both agreed that "the Court may rely on any of the[] facts [included in the Plea Agreement], as well as the facts in the presentence report, to determine [their] sentence[s], including, but not limited to, the advisory guideline offense level." Chandler Plea Agreement  8, at 4. Accord Tilga Plea Agreement  9, at 7. Tilga originally argued that "tax offenses involving foreign or offshore bank accounts, and conspiracies for the tax offenses involving foreign or offshore bank accounts, inherently involve sophistication," and that Tilga's conduct must be analyzed in context of her class of offense. Tilga's Sentencing Memo. at 11. The United States did not address this aspect of Tilga's argument. See Tr. at 39:3-41:6 (Court, Gerson). At the hearing, however, Tilga agreed that CTC's conduct would qualify as sophisticated means. See Tr. at 43:13-20 (Theus)("No I think Commonwealth Trust Company, in its creation of a number of types of [products], marketing those products, managing those products for their customers ...does engage in sophisticated means."). Thus, Tilga appears to have conceded at the hearing that the use of offshore bank accounts and sham entities constitutes sophisticated means despite her argument to the contrary in her sentencing memorandum. The application note specifically instructs sentencing courts that "fictitious entities, corporate shells, or offshore financial accounts ordinarily indicate[] sophisticated means." U.S.S.G.  2T1.1 cmt. n.4. If the Court followed Tilga's original argument, this portion of Application
Note would be devoid of meaning, because Tilga would require the United States to establish that a defendant's conduct was unique for the category of offense. See Tilga's Sentencing Memo. at 11. Thus, for defendants using fictitious entities, corporate shells, or offshore accounts to qualify for the sophisticated-means enhancement, Tilga would require that such means be used in an especially complex or novel manner, and ignore the inherent complexity of those entities, which is what the Application Note recognizes. See United States v. Ambort, 405 F.3d at 1120 (stating that the
sophisticated-means enhancement applies to actions that are "more complex or demonstrate[] greater intricacy or planning than a routine tax-evasion case"); United States v. Schwartz, 408 F.App'x at 870 (affirming the sophisticated-means enhancement where the defendant created and used fictitious trusts to hide assets from the IRS, even though the defendant was not a sophisticated businessman); United States v. Minneman, 143 F.3d at 1283 (holding [pg. 2011-7152] color> that, the use of multiple corporate names and the placement of funds in a trust account both constitute complex efforts to hide income). Furthermore, the Tenth Circuit defines "garden variety" tax fraud through reference to United States v. Rice, "a case of claiming to have paid withholding taxes not paid," and United States v. Stokes, a case of "not disclosing income to one's accountant." United States v. Wardell, 218 F.App'x 695, 698 [99
AFTR 2d 2007-428] (10th Cir. 2007)(citing United States v. Rice, 52 F.3d at 849; United States v. Stokes, 998 F.2d at 281-83). The standard does not look to the specific category of tax evasion that the defendant committed to determine whether the sophisticated means enhancement applies; rather the Tenth Circuit instructs courts to determine whether the tax scheme was "more complex or demonstrates greater intricacy or planning than a routine tax evasion case." United States v. Ambort, 405 F.3d at 1113. Other courts have rejected similar arguments. See United States v. O'Doherty, 643 F.3d 209, 220 [107
AFTR 2d 2011-2491] (7th Cir. 2011)("Although [the defendant] protests that corporations are ubiquitous "in most modern business transactions" ... their use to impede the discovery of personal income, as they were used here, permits the imposition of the enhancement."); United States v. Maggert, 428 F.App'x 874, 880 [107 AFTR 2d 2011-2348] (11th Cir. 2011)("To facilitate his tax evasion scheme, Maggert
set up two fictitious entities and used them to try and hide his income. Such conduct falls squarely within  2T1.1's definition of sophisticated means."). Tilga, Chandler, and the United States all argue that Tilga's conduct does not qualify for the sophisticated-means enhancement, because she did nothing more than purchase a product and, to the extent that sophisticated means were used, they were not of her creation. See Tilga's Sentencing Memo. at 11; Tr. at 40:5-11 (Court, Gerson); Tr. at 45:16-19 (Johnson). The PSRs state that Tilga and Chandler's conduct warrants a 2-level sophisticated means enhancement, because "[i]n this case, the defendant and co-defendant utilized Pure Trust Organizations as business entities, wiring money to offshore accounts, and back to shell companies in an effort to hide the true amount of money earned." Tilga PSR  38, at 18-19; Chandler PSR  36, at 15. Neither the United States nor Tilga, either in a sentencing memorandum or at the hearing, directed the Court to any federal court opinion that drew a distinction between a customer who purchases sophisticated means from a corporation and the producers of the sophisticated product. See Tr. at 41:1-4 (Court, Gerson); Tr. at 43:23-44:6 (Court, Theus). The Court, however, located three cases that discuss similar factual situations and U.S.S.G. United States Court of Appeals for the First Circuit, in United States v. Anthony,  2T1.1(b)(2). The 545 F.3d 60 [102
AFTR 2d 2008-6745] (1st Cir. 2008) -- addressed the same facts as the Court, a customer who purchased trusts and corporations from CTC -- and held that there was no error in applying the sophisticated-means enhancement. See 545 F.3d at 63, 68. In United States v. Firestien, No. 04-331,
2007 WL 174108 [99 AFTR 2d 2007-817] (W.D.N.Y. Jan. 19, 2007), the United States District Court for the Western District of New York applied the sophisticated-means enhancement where the defendant established shell corporations under Nevada law and used bank accounts in Costa Rica. See 2007
WL 174108 [99 AFTR 2d 2007-817], at 2. The Western District of New York found the enhancement appropriate, notwithstanding the defendant's argument that the Anderson Ark program informed him of the steps to take, because he took affirmative action to set up the shell corporation and utilize the Costa Rican accounts. See United States v. Firestien, United States v. Baxter, No. 04-371-1, 2007 WL 174108 [99 AFTR 2d 2007-817], at 2. In

2006 WL 1155872 [97 AFTR 2d 2006-3092] (N.D. Ill. Apr. 27,
2006), the United States District Court for the Northern District of Illinois held that a 2-level sophisticated-means enhancement was inappropriate. See 2006 WL 1155872 [97 AFTR 2d
2006-3092], at 4. In that case, the defendant used that "Aegis system" and "believed in the legality of the advice given by the Aegis instructors and in the legitimacy of the Aegis system." United States v. Baxter, 2006 WL 1155872 [97 AFTR 2d 2006-3092], at 3. The Northern District of Illinois found that, because the defendant "did not admit[] to participating in the Aegis system knowing that it was illegal," her conduct was "certainly ... not as sophisticated as "using offshore bank accounts, or transactions through corporate shells." United States v. Baxter, 2006 WL 1155872 [97 AFTR 2d 2006-3092], at 4.
Tilga and Chandler's conduct fits squarely within what Application Note 4 contemplates as sophisticated means. The application note states that ordinarily the "use of fictitious entities, corporate shells, or offshore financial accounts" indicate sophisticated means. U.S.S.G. 2T1.1 cmt. n.4 (emphasis
added). There is nothing in the comments or the case law to suggest that a person must create the sophisticated means to qualify for the enhancement. Taxpayers should not be able to avoid a sophisticated-means enhancement because they pay someone else to think of the scheme or means [pg. 2011-7153] color> that they then use to defraud the United States. The application note focuses on whether such means were "used," and this limited factual inquiry is the appropriate one. See U.S.S.G.  2T1.1 cmt. n.4. Tilga and Chandler used "corporate shells" and "offshore accounts." Tilga wired nearly $8.7 million (USD) into the United States from offshore accounts, she transferred funds between nominee entities, and she used the nominee entities to purchase real estate and vehicles. See Tilga PSR  18-19, at 10. In her Plea Agreement, Tilga admits that: (i) she purchased several nominee entities from CTC; (ii) she directed her Canadian businesses to distribute her share of the revenue to one such entity; (iii) the entity then transferred funds to other nominee entities at her direction; (iv) she used those entities to purchase real property, renovate those properties, and purchase vehicles; and (v) she did all this with the intent to conceal her Canadian income source and defraud the United States. See Tilga Plea Agreement  8(d)-(h), at 4-7. Chandler assisted Tilga in using the offshore trusts to move money, he rented mailboxes in the names of entities that he and Tilga purchased from CTC, and titled an automobile in the name of one of the CTC purchased entities. See Chandler Plea Agreement  7(a)-(e). At the hearing, Tilga asserted that, to qualify for the sophisticated-means enhancement, there must be "some deliberate or volitional activity on the part of the accused in terms of creation or management of these
types of products." Tr. at 45:1-6 (Theus) (emphasis added). Tilga and Chandler were more than a passive participants in this scheme. Rather, their conduct indicates that they took affirmative actions to manage the PTOs, shell corporations, and accounts to keep the United States from taxing Tilga's Canadian income. See United States v. Firestein, 2007 WL 174108 [99 AFTR 2d 2007-817], at 2. Furthermore,
Tigla and Chandler's actions went beyond those of the defendant in United States v. Baxter, because Tilga and Chandler used offshore bank accounts and shell corporations and because Tilga and Chandler admitted that they "entered into an agreement with certain employees of CTC ... with the intent to conceal her Canadian source of income and the intent to defraud the United States." Tilga Plea Agreement  8(h), at 6-7. See also Chandler Plea Agreement  7(b)-(c), at 4; United States v. Baxter, 2006 WL 1155872
[97 AFTR 2d 2006-3092], at 4. The First Circuit's holding in United States v. Anthony, applying the sophisticated-means enhancement to another CTC customer, also bolsters the Court's conclusion here. See United States v. Anthony, 545 F.3d at 63, 68. Chandler, in his letter in support of the parties' stipulations, argued that United States v. Lewis and United States v. Rice require that the Court not apply the sophisticated-means enhancement. See Letter at 2. In United States v. Rice, the defendant -- Rice -- established several S Corporations, which do not have to pay taxes, but must file quarterly statements concerning their employees' withholding. See 52 F.3d at 844-45. Over the course of three years, Rice claimed more money on his individual tax return than had been withheld. See United States v. Rice, 52 F.3d at 845. The Tenth Circuit held that Rice's fraud was "the functional equivalent of claiming more in itemized deductions than actually paid" and reversed the application of the sophisticated-means enhancement, because "[i]f that scheme is sophisticated within the meaning of the guidelines, then every fraudulent tax return will fall within that enhancement's rubric." United States v. Rice, 52 F.3d at 849. Chandler suggests that his conduct was similar to Rice's, because Tilga and Chandler "merely requested, of others, the movement of moneys from one account to a different account." Letter at 2. Tilga and Chandler's conduct, however, goes beyond claiming more in deductions than actually paid, or claiming more withholdings than actually withheld. Tilga and Chandler certainly "requested, of others, the movement of moneys," Letter at 2; they requested that funds for Tilga's Canadian businesses be transferred to one nominal entity, then transferred them to other nominal entities, then used the funds to purchase real estate and vehicles that would not be titled in their names, all to ensure that the IRS never discovered their Canadian income, see Chandler Plea Agreement  7(a)-(e), at 3-4; Tilga Plea Agreement  8(d)-(h), at 4-7. Tilga and Chandler actively attempted to conceal their entire Canadian income; they did not merely falsely report an amount on their tax form. Furthermore, in United States v. Lewis, another case Chandler cites, the Second Circuit stated that "the provision targets conduct that is more complex, demonstrates greater intricacy, or demonstrates greater planning than a routine tax-evasion case." 93 F.3d at 1080. See also Letter at 1-2. Here, even discounting the creation of the PTOs and offshore accounts, Tilga and Chandler admit to taking affirmative steps to transfer money between accounts to conceal their income, to using the offshore trusts for these purposes, to titling their property in the name of nominal entities to avoid detection, and to taking other steps, i.e. setting up mailboxes, to conceal the true amount of their income. See Tilga Plea Agreement  8(d)-(h), at 4-7; Chandler Plea Agreement  7(a)-(e). Under al- [pg. 2011-7154] color> most any metric, their use of
these items was complex, so complex that Tilga and Chandler attended seminars to learn more. See Tr. at 45:24-25 (Johnson)("[Y]ou have Tilga who is a customer. She went to one of their seminars ..."); Tr. at 49:9-11 (Johnson)("[T]hat would be paragraph 40 that the probation officer indicates that Mr. Chandler attended some of the seminars. That is true ..."). Tilga and Chandler's purchases from CTC, purchases of real estate, and attendance at seminars also indicate that a great deal of planning went into how best to conceal their income. Thus, even under the two cases Chandler cites, Tilga and Chandler both qualify for the sophisticated-enhancement. Tilga and Chandler's offense was far "more complex or demonstrates greater intricacy or planning than a routine tax-evasion case," see United States v. Ambort, 405 F.3d at 1120, and fits well within the range of conduct that the sophisticated-means enhancement targets, see U.S.S.G.  2T1.1 cmt. n.4.
Consequently, the Court will overrule the objection to the PSR's reference to the sophisticated-means enhancement, and will apply the 2-level enhancement to Tilga and Chandler's base offense levels. The Court will also not accept the parties' stipulations in the Plea Agreements that neither defendant was subject to a sophisticated-means enhancement. See Tilga Plea Agreement  10(c), at 8; Chandler Plea Agreement  9(b), at 5.
III. THE COURT WILL SUSTAIN THE OBJECTION TO THE PSR'S REFERENCES TO SPECIAL SKILLS.Tilga's PSR states that "the defendant attended seminars sponsored by Commonwealth Trust Company and utilized their program to start Pure Trust Organizations .... The knowledge of how to start a PTO and the purpose of a PTO is not a skill commonly possessed by the public." Tilga PSR  42, at 20. The PSR also references Tilga's Masters of Business Administration degree before concluding that, "[b]ased on this information, a two-level increase should be applied." Tilga PSR  42, at 20. The PSR on Chandler states that "the defendant attended CTC seminars, became closer than some with founders and managers of the company, and was able to assist his wife and setting up offshore accounts and wiring money to and from the accounts." Chandler PSR  40, at 16-17. The PSRs maintain that, based on this information, Tilga and Chandler should receive a 2-level special skills enhancement. See Tilga PSR  42, at 20; Chandler PSR  40, at 16-17. In the Plea Agreements, the parties stipulated that no special skills enhancement should apply either to Tilga or to Chandler. See Tilga Plea Agreement  10(c), at 8; Chandler Plea Agreement  9(b), at 5. The United States asserted that neither Tilga nor Chandler "possessed any special skill with respect to taxes." Tr. at 50:1-4 (Gerson). The United States recognized that Tilga is highly educated, but argued that Tilga did not "victimize[] some other person by making use of these special skills." Tr. at 50:5-15 (Court, Gerson). U.S.S.G.  3B1.3 provides that "[i]f the defendant abused a position of public or private trust, or used
a special skill in a manner that significantly facilitated the commission or concealment of the offense, increase by 2 levels." U.S.S.G.  3B1.3. Application Note 4 defines "special skill" as "a skill not
possessed by members of the general public and usually requiring substantial education, training or
licensing." U.S.S.G.

 3B1.3 cmt. n.4. To apply a

 3B1.3 enhancement: (i) the defendant must
possess a special skill or a position of trust; and (ii) the defendant must use that skill or abuse that position to significantly facilitate the commission or concealment of the offense. See United States v. Burt, 134 F.3d at 998-99. The PSR seems to suggest that Tilga possessed two sets of special skills that she brought to bear in the commission of her offense: (i) business skills acquired in the course of her education; and (ii) skills related to PTOs acquired during CTC's seminars. See Tilga PSR  42, at 20. The Court will consider each "special skill" in turn. Tilga has a bachelor's degree in Hotel Administration from Cornell University and a Masters in Business Administration from the Wharton School of Business. See Tilga PSR  68-69, at 26. The skills she acquired over the course of her education, however, were not tax specific, and related to marketing and collecting fees for services provided. See Tr. at 51:2-6 (Gerson). There is no evidence that Tilga used the business and marketing skills that she acquired during her education to significantly facilitate the concealment of her crime. See United States v. Burt, 134 F.3d at 1000 ("Without the requisite connection between the crime and Defendant's special knowledge, the section 3B1.3 enhancement for use of a
special skill cannot be affirmed."). While Tilga has some special education, the Court is not convinced that the special skills that she acquired during that education facilitated the commission of the concealment of the offense. Tilga attended several CTC seminars and used CTC's program to start PTOs. See Tilga PSR  42, at 20. Chandler also attended some CTC seminars, but argued that "attending some seminars would not rise to the level of a special skill." Tr. at 49:7-14, 51:14-25 (Johnson). Generally, attending a few seminars would not appear to be comparable to a skill requiring "substantial education, training or licensing." U.S.S.G.  3B1.3 cmt. 4 (emphasis added). The Tenth Circuit recognizes, however, that a defendant need "not complete formal educational or licensing requirements in order to possess a special skill." United States v. Hinshaw, 1999 WL 9762, at 3. At the hearing, Chandler stated that "CTC held Tilga's hand throughout the time period" and was involved in the administration of Tilga's trusts. Tr. at 46:1-6 (Johnson). Tilga also asserts that she accepted the representations of CTC's sales personnel, lawyers, and accountants, and did no more than purchase CTC products. See Tilga's Sentencing Memo. at 7. CTC conducted seminars on a variety of topics, including the "use of trustee documents, privacy issues, offshore banking, certificate holder issues, how to wire transactions to offshore accounts and where to store documents." Tilga PSR  15, at 9. While these seminar topics conveyed specialized knowledge, there is no evidence that participants were taught specialized skills not possessed by members of the general public, as 3B1.3 requires. See U.S.S.G. 
 3B1.3 cmt. 4. More likely is that participants walked away from these
seminars with a general understanding of the topic, which may be more than what the public knows, but which still does not rise to the level of a specialized skill. Although Tilga and Chandler used sophisticated programs, offshore accounts, and other entities, as discussed above in reference to the sophisticated-means enhancement, there is no evidence that Tilga or Chandler possessed any special
skills related to the creation or operation of the PTOs. Furthermore, even if Tilga or Chandler possessed specialized skills, it does not appear that either used them to commit the crime, because CTC exercised its skills to create the means for their offenses, and Tilga and Chandler followed their program. See Tilga PSR  18-20, at 10-11; United States v. Lee, 296 F.3d 792, 794-95, 799 (9th Cir. 2002)(holding that, a defendant did not possess a "special skill" where the defendant copied and pasted "scripts from a legitimate website to create a phony website"). Accordingly, the Court finds that neither Tilga nor Chandler used a special skill to conceal their offense and will accept the parties' stipulations to that effect in the Plea Agreements. See Tilga Plea Agreement  10(c), at 8; Chandler Plea Agreement  9(b), at 5.
IV. THE COURT WILL SUSTAIN THE OBJECTION TO THE PSR'S REFERENCES TO AN AGGRAVATING ROLE ADJUSTMENT.The PSR states that Tilga can be identified as an organizer, leader, manager, or supervisor in the criminal activity, thus warranting a 2-level enhancement. See Tilga PSR  41, at 20. The PSR asserts that Tilga had her husband, as well as her bookkeeper, open mail accounts for shell companies, so that they would not be associated with her name, and that she used unindicted co-conspirators to assist in her attempt to evade paying taxes to the IRS. See Tilga PSR  41, at 20. In the Plea Agreement, the parties stipulated that Tilga's offense did not involve an aggravating role. See Tilga Plea Agreement  10(c), at 8. At the hearing, the United States and Tilga asserted that she was not an organizer, leader, or supervisor of the criminal activity, because the criminal activity extended to CTC, and the CTC executives were the ones who created the product. See Tr. at 48:12-21 (Court, Gerson, Theus). Section 3B1.1 of the Sentencing Guidelines provides for enhancements to a defendant's offense level based on a defendant having played an aggravating role in the offense. Under  3B1.1(a), "[i]f the
defendant was an organizer or leader of a criminal activity that involved five or more participants or was otherwise extensive, increase by 4 levels." U.S.S.G.  3B1.1(a). Lesser enhancements are specified
for defendants who are "managers or supervisors" rather than organizers or leaders, and for defendants involved in smaller-scale criminal conduct. U.S.S.G.  3B1.1(b)-(c). Among the factors a sentencing
court should consider when weighing an aggravating role enhancement are: [T]he exercise of decision making authority, the nature of participation in the commission of the offense, the recruitment of accomplices, the claimed right to a larger share of the fruits of the crime, the degree of participation in planning or organizing the offense, the nature and scope of the illegal activity, and the degree of control and authority exercised over others. There can, of course, be more than one person who qualifies as a leader or organizer of a criminal association or conspiracy.
U.S.S.G.
 3B1.1 cmt. n.4. The Tenth Circuit has "elaborated that "[i]n considering these factors, the
sentencing court should remain conscious of the fact that the gravamen of this enhancement is control, organization, and responsibility for the actions of other individuals because  3B1.1(a) is an
enhancement for organizers or leaders, not for important or essential figures."" United States v. Sallis, 533 F.3d 1218, 1223 (10th Cir. 2008) (quoting United States v. Torres, 53 F.3d 1129, 1142 (10th Cir. 1995)). The criminal activity in this case extends beyond Tilga to CTC's executives and employees, who encouraged and created the means for this offense. See Tilga PSR  10-15, at 7-9. Considering the entire criminal organization, Tilga is substantially less culpable than those at CTC. The PSR maintains that Tilga directed the activities of her husband and bookkeeper. Tilga's role, however, is much less culpable than the conduct in other cases where the Tenth Circuit has approved the aggravating role enhancement. See United States v. Cruz Camacho, 137 F.3d 1220, 1225 (10th Cir. 1998)(affirming an aggravating role enhancement where the defendant had a leadership role, recruited other members, directed activities, and paid other members of the organization); United States v. Bernaugh, 969 F.2d 858, 863 (10th Cir. 1992)(affirming an aggravating role enhancement where the defendant was the moneyman, engaged in negotiations, and took possession of drugs). The nature of Tilga's role was not such that she exercised decision-making authority or control over the criminal enterprise, and the nature of her participation was no more than that of an average participant in the tax evasion scheme that CTC established. Indeed, as a consumer of CTC's products, Tilga appears to be the average participant. Accordingly, the Court agrees with the parties that an aggravating role enhancement is inappropriate and will sustain the objection to the PSR's references to the applicability of such an enhancement. The Court will also accept the stipulation to that effect in the Plea Agreement. See Tilga Plea Agreement  10(c), at 8.
V. THE COURT WILL OVERRULE THE OBJECTION TO THE PSR'S REFERENCES TO OBSTRUCTION.The PSR asserts that, but for the Plea Agreement, a obstruction enhancement, pursuant to U.S.S.G.  3C1.1, would be appropriate, because during the three years that Tilga employed Simmons she told him that if he were ever asked about Tilga's property, to lie, and because, upon learning of the IRS' investigation, Tilga told Simmons that he was going to pay. See Tilga PSR  43, at 20-21. The Plea Agreement stipulates that Tilga's offense did not involve obstruction of justice. See Tilga Plea Agreement  10(c), at 8. At the hearing, the United States asserted that it could prove that Tilga said the things the PSR alleges, through the testimony of Simmons, but stated that it believed that the statements showed Tilga's state of guilty conscious, rather than a motive to obstruct. See Tr. at 53:22-54:8 (Gerson). Tilga responded that she could impeach Simmons, and that there is no admissible evidence that Tilga intended to obstruct or impede the administration of justice. See Tr. at 53:10-20 (Theus). The United States
conceded that it would not be able to prove obstruction of justice by a preponderance of the evidence. See Tr. at 54:22-55:14 (Court, Gerson). U.S.S.G.  3C1.1 states:
If (A) the defendant willfully obstructed or impeded, or attempted to obstruct or impede, the administration of justice with respect to the investigation, prosecution, or sentencing of the instant offense of conviction, and (B) the obstructive conduct related to (i) the defendant's offense of conviction and any relevant conduct; or (ii) a closely related offense, increase the offense level by 2 levels. The application notes state: "Obstructive conduct that occurred prior to the start of the investigation of the instant offense of conviction may be covered by this guideline if the conduct was purposefully calculated, and likely, to thwart the investigation or prosecution of the offense of conviction." U.S.S.G. cmt. n.1. Tilga's alleged conduct, asking a witness to lie, generally falls within the ambit of conduct considered obstructive in  3C1.1. See United States v. Farnsworth, 92 F.3d at 1011; United States v.  3C1.1
Hernandez, 967 F.2d 456, 459 (10th Cir. 1992)(finding that the defendant asked another to lie as to his culpability, thereby impeding administration of justice). Tilga's PSR indicates that most of her conduct occurred before the start of the investigation. See Tilga PSR  43, 20-21. The conduct, therefore, must be "purposefully calculated, and likely, to thwart the investigation or prosecution of the offense of conviction." U.S.S.G.  3C1.1 cmt. n.1. The United States conceded, at the hearing, that it would not be able to
establish by a preponderance of the evidence that Tilga's conduct was "reasonably likely to interfere with the investigation." Tr. at 55:3-5 (Gerson). The Court agrees that it is unlikely that the false statements of an employee that Tilga did not own property would reasonably interfere with the investigation or thwart prosecution. Any reasonable investigation would question both whether an employee would have personal knowledge of the employer's property ownership and the accuracy of such knowledge. Additionally, the United States conceded that Tilga's statements upon learning of the investigation were an "unpremeditated emotional response on Ms. Tilga's part that showed her state of mind with respect to her knowledge that she was committing tax evasion but not that it was being uttered for the purpose of trying to prevent the United States from carrying out an investigation in this case." Tr. at 53:4-8 (Gerson). The Court finds that Tilga's alleged statements, that she "was not going to take the fall" and that Simmons was "going to pay," Tilga PSR  43, at 21, are not the kind of statements aimed at obstructing justice. Tilga's alleged statements do not threaten Simmons or otherwise indicate that he should do anything to impede the investigation, which the Court would recognize as obstruction. See United States v. Yuselew, 2010 WL 3834418, at 12-13 (finding the obstruction enhancement applicable where the defendant threatened the only witness with death and attempted to bury evidence). Because the United States concedes that it could not prove obstruction of justice by a preponderance of
the evidence, and because the Court finds that Tilga's alleged statements were not reasonably likely to thwart the investigation or prosecution, the Court concludes that this conduct cannot form the basis of an obstruction-of-justice enhancement. Furthermore, because the United States concedes, and the Court agrees, that Tilga's later statement was not purposefully directed at obstructing justice, the Court concludes that there is no basis for an obstruction-of-justice enhancement pursuant to 3C1.1.
Accordingly, the Court will sustain the objection and accept the stipulation in the Plea Agreement. See Tilga Plea Agreement  10(c), at 8.
VI. THE COURT OVERRULES THE OBJECTIONS TO THE TILGA PSR'S FAILURE TO ACKNOWLEDGE THE PLEA AGREEMENT'S ADVANTAGE TO THE UNITED STATES AND TO RECOGNIZE THE ADVISORY NATURE OF THE GUIDELINES.Tilga objected to her PSR's failure to explicitly recognize that the guidelines are advisory and the PSR's failure to acknowledge the advantages that the United States gained from the Plea Agreement. See Tilga's Sentencing Memo. at 4. At the hearing, however, Tilga stated that her objection, to her PSR's failure to acknowledge the advantages that the United States received from the Plea Agreement, had been addressed, because the USPO agreed to reflect that Tilga brought those matters to the Court's attention, and was more appropriate for argument rather than inclusion in the PSR. See Tr. at 57:21-58:3 (Theus). Tilga also admitted that her objection is moot to the extent that the information is presently before the Court through her sentencing memorandum. See Tr. at 58:4-7 (Court, Theus). Additionally, Tilga stated that her objection to her PSR's failure to acknowledge the advisory status of the guidelines had been satisfactorily addressed and included in the sentencing memorandum. See Tr. at 58:12-59:2 (Court, Theus). Because the USPO satisfactorily addressed these objections, by reflecting that Tilga brought the matter to the Court's attention, and because Tilga concedes that they are not moot, the Court will overrule the objections to her PSR's failure to state that the guidelines are advisory and to her PSR's failure to acknowledge the advantages that the United States' obtained from the Plea Agreement. IT IS ORDERED that the objections in Defendant Carolynne Tilga's Memorandum in Aid of Sentencing of Defendant Carolyne Tilga and Limited Objection to Presentence Report, filed October 6, 2011 (Doc. 161), are sustained in part and overruled in part. The Court accepts the parties' stipulated tax loss calculation, $23,300.00 (USD), and sustains the objection to the Defendant Carolynne Tilga's Presentence Investigation Report ("Tilga's PSR"), disclosed July 26, 2011, and Defendant Michael Chandler's Presentence Investigation Report ("Chandler's PSR"), disclosed July 26, 2011. The Court also accepts the parties' stipulations in the Defendant Carolynne Tilga's Plea Agreement, filed January 6, 2011 (Doc. 126) and Defendant Michael Chandler's Plea Agreement, filed January 6, 2011 (Doc. 128)("Chandler Plea Agreement") that neither Tilga nor Chandler's offenses involved a special skill, an aggravating role, or obstruction of justice, and sustains Tilga and Chandler's objections to portions of the PSRs which
suggest otherwise. See Tilga Plea Agreement 10(c), at 8; Chandler Plea Agreement  9(b), at 5. The Court rejects the parties' stipulation that the offense did not involve sophisticated means, and overrules Tilga and Chandler's objections to her PSRs' references to the enhancement. See Tilga Plea Agreement 10(c), at 8; Chandler Plea Agreement  9(b), at 5. The Court concludes that Tilga's objections to the PSR's failure to acknowledge the benefits that the United States obtained from the Plea Agreement and failure to explicitly recognize that the sentencing guidelines are advisory are moot. UNITED STATES DISTRICT JUDGE 1 Defendant Michael Chandler also filed Defendant Michael Chandler's Objection to the Pre-Sentence Report on August 9, 2011 (Doc. 152). Because Chandler did not address his objection at the hearing and because the objection is not relevant to the Court's conclusions in this memorandum opinion and order, the Court will not address the objection at this time. If necessary, the Court will address Chandler's objection at the sentencing hearing, and in a subsequent memorandum opinion and order. 2 The Court will not address Tilga's request for a downward variance and/or downward departure, or Tilga's ability to pay a fine. This memorandum and opinion addresses only the objections to the PSR that could impact the calculation of the guideline sentencing range. If necessary, the Court will address Tilga's request for a variance and/or downward departure, and her objection to the PSR's analysis of her ability to a pay a fine, at the sentencing hearing and in a subsequent sentencing memorandum. 3 Tilga did not object to any of the Tilga PSR's factual findings either in her sentencing memorandum or at the hearing. Chandler objected to paragraph 22 of the Chandler PSR in Defendant Michael Chandler's Objection to the Pre-Sentence Report, filed August 31, 2011 (Doc. 156)("Chandler Objection"). Chandler objects to the Chandler PSR's finding that "Chandler was also known to assist [in] wiring money to and from the account." Chandler Objection at 1-2. Other than this one objection, Chandler did not contest the factual findings of the Chandler PSR either in his Objection, his sentencing memorandum, or at the hearing. 4 A webcam is a video camera that feeds its images in real time to a computer or computer network, often via USB, ethernet, or Wi-Fi. The name, webcam, is derived from their common use as a video camera for the World Wide Web, or internet. Webcams are frequently used to establish video links, permitting personal computers to act as video-phones or video-conference stations. See Webcam, WIKIPEDIA.ORG, http://en.wikipedia.org/wiki/Webcam (last visited October 28, 2011). 5 CTC marketed their services and products as a means of providing privacy and asset protection. See Tilga PSR  11, at 8. CTC described privacy as "a means to get assets out of your name" and asset
protection as "a method to owe more than the asset is worth." Tilga PSR  11, at 8. The CTC provided clients with documentation from the Internal Revenue Service ("IRS") that Pure Trust Organizations ("PTOs") were considered legal, even though they did not have to file income tax returns. Tilga PSR  11, at 8. When a client purchased a CTC product, such as a Pure Trust Organization, the client would receive the original documents, and CTC would inform the client that the documents should be stored away from the client's personal residence. See Tilga PSR  13, at 8. This off-site storage occurred because if the IRS were to locate the documents, it would confirm that the PTOs were an alter ego of the client who purchased the product. See Tilga PSR  13, at 8. The Director of Operations of CTC from 1998 to 2003, Wayne C. Rebuck, knew that the majority of pure trusts sold by CTC were used in an abusive manner, wherein individuals "evaded and defeated taxes." Tilga PSR  14, at 8-9. 6 Although it is unclear whether the CTC still operates as an organization, the PSR refers to it in the past tense, and it appears that CTC's Director of Operations, Wayne C. Rebuck, has been involved in this and other criminal prosecutions. See Tilga PSR  15, at 9 ("Rebuck was able to identify Carolynne Tilga and Michael Chandler as individuals who met with representatives from CTC to purchase trusts and foreign companies."); United States v. Anthony, 545 F.3d 60, 63 [102 AFTR 2d 2008-6745] n.4 (1st Cir.
2008)("Pursuant to an agreement with the government [Wayne] Rebuck testified at Anthony's trial."). 7 The PSR notes: A Pure Trust Organization (PTO) has been defined as a common law contract in trust form. The Pure Trust is a contract at common-law in equity created in trust form. Unlike the Trust, the PTO receives the assets by exchange, meaning there is a full and adequate exchange for the assets. In other words each party gives something and receives something in return, and the agreement has a stipulated duty to perform that all parties must adhere to. The Exchanger exchanges the assets to the Trust for Trust Certificate Units ("TCU's"). The Creator appoints at least two Trustees to manage the trust. The Trustees can appoint a General Manager to oversee the day-to-day business activities of the Trust. The Exchanger has no control over the Trustees, the business of the Trust or the income stream. The Trustees are in total control and the Exchanger has no reversionary interest in the Trust. This entity has the substance of a contract and the form of a trust. Tilga PSR  10, at 7-8. The IRS states that the term "pure trust" does not appear in the Internal Revenue Code and that "[w]hatever the name of the arrangement ... the taxation of the entity must comply with the requirements of the Internal Revenue Code." Abusive Trust Tax Evasion Schemes - S p e c i a l T y p e s of T r u s t s, I N T E R N A L R E V E N U E S E R V I C E, http://www.irs.gov/businesses/small/article/0,,id=106553,00.html (last visited October 21, 2011).
8 A conspiracy to defeat the IRS' lawful function and victimize the IRS is known as a Klein conspiracy. See United States v. Adkinson, States v. Klein, 158 F.3d 1147, 1154 [82 AFTR 2d 98-6984] (11th Cir. 1998)(citing United
247 F.2d 908 [52 AFTR 614] (2d Cir. 1997)). To show a Klein conspiracy the United
States must show not only (i) the requisite act of a failure to properly report income, but also (ii) an agreement between at least two conspirators to impede the IRS' functioning and (iii) knowing participation in such a conspiracy. See United States v. Adkinson, 158 F.3d at 1153; United States v. McKee, F.3d 225, 238 [100 AFTR 2d 2007-6434] (3d Cir. 2007). 9 The parties calculated the tax loss based on the following information: (i) Tilga wired $186,982.50 (USD), income from one of her Canadian businesses, to Tierra del Taos Title Co. for the purchase of a home on September 10, 1998; (ii) Tilga had previously invested $50,000.00 (USD) in Tierra del Taos; and (iii) Tilga had loaned approximately $20,252.00 (USD) to the company. See Gov't Sentencing Memo. at 15 n.13. Thus, after deducting the $70,252.00 that Tilga was entitled to recover before being taxed, the remaining income was $116,730.50 (USD). See Gov't Sentencing Memo. at 15 n. 13. That income should have been taxed at the then-prevailing long-term capital gain rate of twenty percent. See Gov't Sentencing Memo. at 15 n.13. Accordingly, the tax losses were approximately $23,346.10 (USD). See Gov't Sentencing Memo. at 15 n.13. The Tilga Plea Agreement, however, stipulates that the tax loss is $23,200.00 (USD). See Tilga Plea Agreement  10(a), at 7. Pursuant to U.S.S.G.  2T4.1(D), all tax 506
losses greater than $12,500.00 but less than $30,000.00 result in a base offense level of 12. See U.S.S.G.  2T4.1(D); Tilga PSR  38, at 19. Thus, whether the tax loss is $23,300.00 (USD) or
$23,200.00 (USD) does not change the base offense level. The Court will, however, use the more accurate stipulated tax loss, agreed to in the Chandler Plea Agreement -- $23,300.00 (USD). See Chandler Plea Agreement  9(a). 10 Tax Form TD F 90-22.1, the " Report of Foreign Bank and Financial Accounts," is known as the " FBAR ." In re M.H., 648 F.3d 1067, 1070 [108 AFTR 2d 2011-5880] (9th Cir. 2011). The United States may
seek to enforce civil penalties for failure to report an interest in a foreign bank account, as 31 U.S.C.  5314 requires. See United States v. Williams, No. 09-437, 2010-5158], at 1-2 (E.D. Va. Mar. 19, 2010). 11 The Court's citations to the transcript of the hearing refer to the court reporter's original, unedited version. Any final transcript may contain slightly different page and/or line numbers. 12 Section 3B1.1(c) applies to leaders, organizers, managers, or supervisors of organizations with less 2010 WL 2842931 [106 AFTR 2d
than five persons. The only relevant difference between an organizer under organizer under 13  3B1.1(c), it seems, is the size of the organization.
 3B1.1(a) and an
Although the United States asked the Court to accept the tax loss calculation, stipulated to in the Tilga Plea Agreement, of $23,200.00 (USD), the United States' calculations put the tax loss amount at $23,300.00 (USD) and the Chandler Plea Agreement stipulates to a tax loss of $23,300.00. See Gov't Sentencing Memo. at 15 n.13; Chandler Plea Agreement  9(a), at 5. Because the United States stressed that Chandler should "be given the benefit of the same stipulated loss amount as to the tax loss," Chandler Plea Agreement  9(a), at 5, and because the $23,300.00 (USD) calculation is more accurate, the Court will treat the United States' and Tilga's requests as asking the Court to accept a stipulate tax loss of $23,300.00 (USD). 14 It is also reasonable to apply United States v. Hoskins to the foreign tax credit, because deductions and credits serve similar purposes -- reducing the total tax owed. A tax credit reduces the total amount of taxes that a taxpayer owes to the state or federal government, and may be in recognition of taxes already paid, as a subsidy or to encourage certain behaviors. See Tax Credit, Wikipedia.org, http://en.wikipedia.org/wiki/Tax_credit (last visited November 5, 2011). A tax deduction reduces the amount of income subject to tax for various items, especially expenses incurred to produce income. See Tax Deduct ion, Wikipedia.org, http://en.wikipedia.org/wiki/Tax_deduction (last visited November 5, 2011). 15 At the hearing, Mr. Rubinger testified that United States v. Cruz "was highly criticized" for accelerating the expiration of the statute of limitations for claiming the foreign tax credit to the period before trial. Tr. at 30:13-15 (Rubinger). In researching the issue, the Court found only six cases citing United States v. Cruz, none of which engaged in a discussion of this issue, criticizing Eleventh Circuit's conclusion or otherwise. See, e.g., United States v. Williams, 875 F.2d 846, 850 [64 AFTR 2d 89-5061], (11th Cir. 1989)(citing  7201 conviction and for the principle that the Eleventh

United States v. Cruz for the elements of a
Circuit did not condone a taxpayer's "wait and see gamble"). Additionally, the Court has found only two articles that engaged in a substantive discussion about the post-indictment application of the foreign tax credit and whether the Eleventh Circuit decided United States v. Cruz correctly. One is Mr. Rubinger's article in the Journal of Taxation. See J. Rubinger and A. Weinstein, Foreign Tax Credits: Can a Deficiency be Retroactively Wiped Out For Criminal Tax Evasion Purposes?, 112 J. Tax'n 166, 172 (2010)("While post-indictment actions taken by a taxpayer typically have no effect on the calculation of a deficiency, certain unique aspects of the [foreign tax credits] provisions may yield a different result."). The other, a leading legal commentator, has gone so far as to say that the Eleventh Circuit "rewrote the law of accrued foreign taxes" when it held that the United States' prosecution of a defendant for tax evasion accelerates the foreign tax credit's statute of limitations. See 1-12 Rhoades and Langer, United States Int'l Taxation and Tax Treaties (Matthew Bender & Co.),  12.03, n.43 ("The taxpayer claimed that his tax
obligation was fixed and hence properly accruable even though not assessed in his home country. Had the taxpayer not been accused of garnering his wealth from drug peddling his argument may have fallen on more receptive ears. The majority was so convinced, however, that he was going to escape punishment of any sort ... that it rewrote the law of accrued foreign taxes."). The Court need not, and does not, decide whether the foreign tax credit's statute of limitations should be accelerated before trial -- the aspect of the United States v. Cruz decision which these articles criticize.
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Tax Year(s): Disposition:
Years 1993, 1994, 1995, 1996, 1997, 1998, 1999, 2000. Decision for Commissioner.
HEADNOTE1. Gross income-to whom taxable-assignment of income-consulting fees-closely owned or controlled corps.-offshore and international entities and accounts-proof-foreign personal holding income. International oil consultant/attorney/former oil co. executive was liable for tax on consulting services fees/income deposited into accounts of offshore corp. that was set up by his Swiss bank for, and controlled by, him: evidence showed that fees were assigned to or funneled through corp.'s accounts in
order to evade tax but were in fact taxpayer's, not corp.'s, income. Evidence included taxpayer's own fees-receipt admission in his guilty plea to tax crimes for subject years. It was also telling that taxpayer had no employment contract with and received no wages from corp. Plus, his consulting clients didn't have any agreements with, or even awareness of, corp. Taxpayer's argument that IRS failed to prove corp. was sham was off base since issue wasn't whether corp. was sham, but rather who earned fees deposited in its accounts, and that person was clearly taxpayer since fees were for services he provided for his clients. Alternative argument that valuable services were provided not only by him, but also by his translator or Swiss banks was similarly off base. Also, per his concession, investment income earned on corp.'s accounts was taxable to taxpayer as foreign personal holding co. income under Code Sec. 954(a)(1) . Reference(s):  615.047(10) ;  615.186(5) ;  9545.02(20) Code Sec. 61; Code Sec. 954; Code Sec. 951 2. Fraud penalties-unreported income-civil and criminal cases-collateral estoppel. Fraud penalties were upheld against international oil consultant/attorney/former oil co. executive on entire amount of underpayment resulting from income he tried to funnel through offshore corp.: taxpayer's conviction for tax evasion and conspiracy for each year at issue satisfied IRS's burden of proof; and taxpayer, who was estopped by said conviction from denying that he committed fraud, failed to show that any portion of underpayment wasn't attributable to same. Reference(s):  66,635.01(5) ;  74,337.504(110) Code Sec. 6662 3. Charitable contribution deductions-noncash contributions-ordinary income and capital gains property-artwork-basis vs. FMV. International oil consultant/attorney/former oil co. executive's charitable contribution deduction, for artwork purchased and then subsequently donated to charitable org. on his behalf by art consulting corp., was limited under Code Sec. 170(e) to his basis in, vs. FMV, of donated pieces because he didn't own them for more than year before donation. Taxpayer's argument that he did hold pieces for more than year was premised on mistaken belief that holding period started when he executed agreement with consulting corp. for subject pieces; that belief was mistaken because agreement was really only option agreement rather than binding purchase/sale contract. Thus, holding period wasn't triggered until taxpayer actually exercised option and acquired present interest in subject pieces, which didn't occur until within year of donation. Reference(s):  1705.42(5) Code Sec. 170; Code Sec. 1221; Code Sec. 1222 4. Accuracy-related negligence penalties-burden of proof and production-charitable contributions-substantial [pg. 587] authority; reasonable cause; good faith-reliance on professional. Accuracy-related negligence penalties were upheld against international oil consultant/attorney/former oil co. executive on portion of underpayments relating to improper/overstated charitable contribution deduction: facts that deduction was "too good to be true," that reasonable person would have been alerted to need for additional scrutiny or independent advice, and that taxpayer didn't seek same showed negligence; and he didn't establish substantial authority for, adequate disclosure of,
or reasonable cause excusing his position. Although taxpayer claimed that he believed his appraisals were legitimate and that return preparer advised that deduction "shouldn't be issue" so long as taxpayer had requisite holding period and appropriate appraisals, such claims weren't backed by any proof that taxpayer actually relied on or gave all relevant information to preparer. Reference(s):  66,625.01(10) ;  66,625.01(45) Code Sec. 6662; Code Sec. 7491; Code Sec. 170

Syllabus Official Tax Court Syllabus
In 1993 P established a British Virgin Islands (BVI) corporation, A, and placed the shares in a BVI trust of which he was the sole beneficiary. P opened accounts in the name of A with a bank in Switzerland. P provided consulting, negotiation, and other services to companies and governments, and his clients transferred money into A's accounts to pay for those services. P did not report any of this income on any U.S. Federal income tax return for 1993 through 2000, except that in 2003 he amended his 1999 and 2000 individual income tax returns to report investment income earned on the amounts in the Swiss bank accounts. P did not include the payments for services in income on any of those original or amended returns. Also in 2003 P pleaded guilty to one count of tax evasion for all 8 years from 1993 through 2000 and to one count of conspiracy to defraud the IRS for those same years.In 1996 P signed an agreement purporting to commit to purchasing works of art. The seller, S, ostensibly agreed to hold the art for 1 year before donating it on P's behalf to charity and promised that the art would cost P no more than 24 percent of the final appraised value of the art. S donated works of art on P's behalf in 1997, 1999, and 2000; P paid for the art close in time to the donations (within a year of each donation); and he claimed charitable contribution deductions for the full value determined in appraisals that S arranged.
By a notice of deficiency issued in 2007, R determined deficiencies in P's original returns for all 8 years, determining that P is liable for tax on the services and investment income deposited into A's accounts and allowing P deductions for the contributions of art only to the extent of P's basis in the art. R determined fraud penalties related to the unreported income deposited in A's Swiss bank accounts and also determined accuracy-related penalties on the disallowed portions of P's charitable contribution deductions.
Held: P is liable for tax on the net amounts deposited into A's accounts in each year, and P is liable for the fraud penalties on the underpayments resulting from this unreported income.
Held, further, P is entitled to charitable contribution deductions only in the amount of his basis in the art contributed, and he is liable for the accuracy-related penalties on the underpayments resulting from the disallowed deductions.
CounselDavid H. Dickieson, for petitioner. John C. McDougal, for respondent. GUSTAFSON, Judge

MEMORANDUM FINDINGS OF FACT AND OPINION
The Internal Revenue Service (IRS) issued to petitioner Joseph B. Williams III a notice of deficiency pursuant to section [pg. 588] 6212, 1 showing the IRS's determination of the following deficienciesand penalties for tax years 1993 through 2000: Penalties --------Year Deficiency ------------1993 $417,652 1994 304,740 1995 417,354 1996 1,572,673 1997 809,620 1998 52,733 1999 113,049 2000 120,391
Sec. 6663 --------$313,038.00 226,206.75 313,015.50 1,179,504.75 511,143.00 39,549.75 33,395.25 74,093.25

Sec. 6662 ----------------$25,619.20 --13,704.40 4,320.00
Mr. Williams brings this case pursuant to deficiencies and penalties. 2 The issues for decision are: 3

section 6213(a), asking this Court to redetermine those
1. Whether Mr. Williams is individually liable for Federal income tax on the payments made to ALQI Holdings, Ltd. (ALQI), during each year in issue; or whether he is individually liable only for tax on the investment income earned during each year (on funds held and invested by ALQI), pursuant to sections 951(a) and 954(c). We hold that his liability is not limited to tax on the investment income
paid to ALQI each year; rather, he is liable for tax on the entire net amount deposited into the ALQI accounts during each year in issue. 2. Whether section 6663 civil fraud penalties apply to the underpayments resulting from the
unreported income from ALQI. We hold that the fact of Mr. Williams's fraud is established by his criminal conviction, that he is collaterally estopped from denying that fraud, see supra note 3, and that he did not establish that any portion of his underpayment attributable to the unreported ALQI income is not attributable to fraud. 3. Whether Mr. Williams is entitled to charitable contribution deductions for his contributions of art in the amounts claimed-i.e., the appraised values of the art-or whether his deductions are limited by section
170(e) to his basis in the art donated. We hold that his deductions are limited to his basis in the art. 4. Whether Mr. Williams is liable for accuracy-related penalties on the underpayments resulting from his deducting the appraised value of the donated art rather than his basis in the art. We hold that he is liable for the accuracy-related penalties.
FINDINGS OF FACTThe parties stipulated some of the facts, and we incorporate the stipulation of facts by this reference. The record also includes the stipulated exhibits, the testimony offered at trial, and the exhibits admitted at trial. When he filed his petition, Mr. Williams resided in Virginia.

Oil-related activities and Swiss bank accounts
Mr. Williams earned his undergraduate degree from the University of North Carolina and his law degree from New York University School of Law. He began working in the corporate legal department of Mobil Oil Corp. (Mobil) around 1973. Mr. Williams worked for Mobil in Saudi Arabia from 1979 to 1985, and while there he met Jean-Jaques Bovay, a banker representing Banque Indosuez, a bank in Swit- [pg. 589] zerland. 4 He continued working for Mobil until 1998. In the 1990s Mobil tasked Mr. Williams with developing strategic business relationships in Russia and some of the former Soviet republics, including Azerbaijan, Turkmenistan, and Kazakhstan. When he retired from Mobil in 1998, Mr. Williams held the position of general manager for strategic business development and government crude, in which he bought and sold crude oil internationally on behalf of Mobil, and he assisted with the negotiation andclosing of major business deals for Mobil. At Mr. Williams's request, in 1993 Mr. Bovay arranged for the formation of ALQI in the British Virgin Islands. The Swiss bank formed ALQI as a British Virgin Islands International Business Company, authorized to conduct business anywhere except the British Virgin Islands. The record is unclear as to whether Mr. Williams directly owned the shares of ALQI or whether the shares were held in a British Virgin Islands trust of which Mr. Williams was the sole beneficiary. The Swiss bank used Overseas Management Trust (B.V.I.), Ltd., to form ALQI, and Overseas Management appointed Saturn Corporate Services, Inc. (Panama), as the sole director of ALQI. Saturn authorized the Swiss bank to establish accounts in ALQI's name. Saturn operated as Mr. Williams's nominee, and Mr. Williams was the only operational director and officer of ALQI; only he had authority to act on behalf of ALQI, and only he could instruct the Swiss bank with respect to the ALQI accounts. The documents submitted to the Swiss bank to open the ALQI accounts identify Mr. Williams as the only beneficial owner of all assets deposited into ALQI's accounts. Whether Mr. Williams owned ALQI directly or as the sole beneficiary of a trust, we find that he directly or indirectly owned and controlled all the shares of ALQI stock. The Swiss bank also provided Mr. Williams and ALQI with a Swiss mobile telephone, credit cards, and the use of office space at the bank for business meetings. The credit cards and mobile telephone were issued and billed in Mr. Williams's name. Mr. Williams did not maintain formal books of account recording income and expenses related to his international consulting and services activity. However, the Swiss bank maintained records of deposits, transfers, and payments involving the ALQI accounts. Mr. Williams instructed the Swiss bank to draw on those accounts to pay the mobile telephone bills, the credit card bills, and various other bills, and to transfer funds at his direction. The transfers included several $10,000 and $20,000 transfers from the Swiss bank to a branch of the same bank in London, to be held for pickup by Mr. Williams. The payments included payments totaling $41,409.44 to a former Mobil secretary who had worked for Mr. Williams. A $15,000 gift to the to the wife of Mr. Williams's deceased father was also paid for from the ALQI accounts. Some of the credit card charges ALQI paid reflect Mr. Williams's vacationing with his children and a nearly $30,000 shopping spree in Paris, France. The instructions Mr. Williams sent to Mr. Bovay consistently refer to the Swiss bank account(s) as "my account"; when requesting transfers or payments from these accounts, Mr. Williams did not refer to them as ALQI's accounts or as corporate accounts. We find that Mr. Williams paid personal, family, and living expenses and made gifts to family and friends from the ALQI accounts. Beginning in 1993 Mr. Williams found business opportunities separate from his work for Mobil, and he pursued those opportunities and earned fees for his consulting and negotiation services. One particular project he facilitated, on behalf of the Khazakhstan Government, was the building of a new pipeline from the Tengiz oil field in Kazakhstan through Russia to the Black Sea. Mr. Williams admits that none of his clients had written agreements with ALQI. He did not correspond or deal with his clients using the ALQI name. He performed [pg. 590] services for these clients in his individual capacity and not on behalf of
ALQI. Alika Smekhova, a Russian actress, singer, and celebrity, worked as a consultant with Mr. Williams, translating at meetings and helping arrange introductions and appointments with Russian government officials. Beginning in 1996 Mr. Williams paid Ms. Smekhova a stipend of $5,000 to $10,000 per month from the ALQI accounts, and he also paid for her shopping in Paris. Mr. Williams did not pay himself a salary or commissions from ALQI, and he retained most of the amounts deposited into the ALQI accounts in the Swiss bank accounts; but, as noted, he made gifts and paid some personal expenses from the ALQI accounts. ALQI had no written employment or other contracts with Mr. Williams or Ms. Smekhova, and neither of them was an employee of ALQI. ALQI did not have any staff and had no ability to perform oil- and pipeline-related consulting services without Mr. Williams's providing those services directly; and although Ms. Smekhova rendered services to Mr. Williams, she did not render services to Mr. Williams's clients on his or ALQI's behalf. All amounts deposited into the ALQI accounts during 1993 through 2000 were received for services that Mr. Williams rendered to third parties, generally in connection with the negotiation of oil- and pipeline-related contracts. Ms. Smekhova facilitated Mr. Williams's provision of services by translating and making introductions. The ALQI accounts received approximately $8 million in deposits between 1993 and 2000. Between 1993 and 2000, deposits (payments for services) and earnings (interest, dividends, and capital gains) in the ALQI accounts included the following: 5 Year Deposits Earnings Total ---------------------1993 $993,837 $35,754 $1,029,591 1994 693,699 58,781 752,480 1995 887,964 110,759 998,723 1996 3,752,879 164,884 3,917,763 1997 1,344,637 326,254 1,670,891 1998 41,248 92,124 133,372 1999 --109,168 109,168 2000 --256,235 256,235 ------------------------Total 7,714,264 1,153,959 8,868,223

Reporting ALQI's income on Mr. Williams's tax returns
On his Federal income tax returns for 1993 through 2000, Mr. Williams did not report any of the services income deposited into the ALQI accounts, nor did he report any of the interest, dividends, or capital gain income earned on those deposits. He did not inform his return preparer of the accounts in the Swiss bank or of his interest in ALQI, nor did he discuss with his return preparer whether he was required to reportincome from ALQI for the years in issue. On November 14, 2000, at the request of the United States Government, the Government of Switzerland froze the ALQI accounts. Mr. Williams disclosed his ownership interest in ALQI and the existence of the Swiss bank accounts on his Federal income tax return for 2001, which he filed in 2002-after the Swiss authorities froze the accounts. 6 In 2003 Mr. Williams filed amended Federal income tax returns for 1999 and 2000. Mr. Williams also had prepared and entered into evidence amended returns for 1993 through 1998. Mr. Williams's counsel provided unsigned copies of these returns to the IRS agents during the examination. These unsigned amended returns were not filed with the IRS. On these unfiled amended returns, Mr. Williams reported additional income (rep- [pg. 591] resenting ALQI's capital gains, dividends, and interest), and he reported net increases in income as follows: ShortLongterm term capital capital Total Increased Year Interest Dividends gains gains earnings income --------------------------------------1993 $8,722 $135 -0$26,608 $35,465 $35,466 1994 30,590 9,379 22,718 1,952 64,639 64,639 1995 101,783 2,093 2,184 3,777 109,837 109,837 1996 135,492 8 19,961 3,659 159,120 159,120 1997 207,981 -0102,004 -0309,985 309,985 1998 19,933 42 5,920 -025,895 25,895 1999 53,199 101 39,879 67,495 160,674 160,674 2000 190,249 80 995 708,626 899,950 751,848/1/ /1/ The record does not explain why the increased income reported on the amended return for 2000 was less than the earnings reported on the amended return. On this and subsequent tables, we do not correct discrepancies that apparently result from rounding. Mr. Williams's amended returns included Form 5471, Information Return of U.S. Persons With Respect To Certain Foreign Corporations, and on Schedule C, Income Statement, of those forms he reported income, earnings, and deductions as follows, which he attributed to ALQI: Gross Passive receipts or income Year sales (earnings) -----------------1993 $1,467,092 $35,754 1994 725,000 58,781 1995 940,000 110,759

Deductions ---------$12,123 20,097 8,753

Net income ---------$1,490,723 763,684 1,042,007

1996 1997 1998 1999 2000

3,681,000 1,473,000 25,000 -0-0-

164,884 326,254 92,124 255,023 899,951

134,442 89,718 83,386 94,349 -0-

3,711,442 1,709,536 33,738 160,674 899,951
The net change to his own income that Mr. Williams reported on these amended returns did not include any of the gross receipts he listed for ALQI on Forms 5471, and the 2000 Form 5471 does not shed any light upon the discrepancy noted above with respect to increased income reported for 2000. On the amended returns Mr. Williams included in income only the passive income earned on the deposits and investments in ALQI's accounts at the Swiss bank; none of these amended returns includes in Mr. Williams's income any of the services income transferred or deposited into the ALQI accounts. As noted, Mr. Williams prepared but did not file amended returns for 1993 through 1998, even though each showed additional income and additional taxes owed. However, his amended returns for 1999 and 2000, which he did file, reported additional tax due of $40,462 and $203,148, respectively, and Mr. Williams paid those additional amounts. 7
Criminal prosecutionOn April 14, 2003, the Department of Justice filed a two-count superseding criminal information charging Mr. Williams with one count of conspiracy to defraud the United States and the IRS and one count of tax evasion for the period from 1993 through 2000. On June 12, 2003, Mr. Williams pleaded guilty to conspiring to defraud the United States and the IRS and to evading taxes for each year from 1993 through 2000. [pg. 592] In connection with entering his guilty plea, Mr. Williams allocuted as follows: In 1993, with the assistance of a banker at Bank Indosuez, I opened two bank accounts in the name of a corporation ALQI Holdings, Ltd. ALQI was created at that time as a British Virgin Islands Corporation. The purpose of that account was to hold funds and income I received from foreign sources during the years 1993 to 2000. [Emphasis added.]
Between 1993 and 2000, more than seven million dollars was deposited in the ALQI accounts and more than $800,000 in income was earned on those deposits.
I knew that most of the funds deposited into the ALQI accounts and all the interest income were taxable income to me. However, [on] the calendar year tax returns for '93 through 2000, I chose not to report the income to my-to the Internal Revenue Service in
order to evade the substantial taxes owed thereon, until I filed my 2001 tax return. [Emphasis added.]
I also knew that I had the obligation to report to the IRS and/or the Department of the Treasury the existence of the Swiss accounts, but for the calendar year tax returns 1993 through 2000, I chose not to in order to assist in hiding my true income from the IRS and evade taxes thereon, until I filed my 2001 tax return.
Some of the payments I received in the ALQI accounts, including a two million payment I received in 1996, were paid to me by people, organizations or governments with whom I did business on Mobil's behalf while I [was] an employee of Mobil Oil. I did not disclose these business relationships to Mobil Oil, although I understood I had an obligation to do so.
I suspect people, organizations, governments paying the money to me were not notifying Mobil Oil of the payments. None of the people, organizations or governments who made payments into my ALQI accounts provided any tax reporting documents to me or to the IRS.
Similarly Bank Indosuez provided me with no tax reporting documents for the interest and other income earned within the ALQI accounts.
Over the course of several years I came to expect that the people with whom I dealt with regularly regarding the payments into the ALQI accounts would not provide tax reporting information to the United States government regarding these transactions, thus allowing me to evade taxes on the payments received.
I knew what I was doing was wrong and unlawful. I, therefore, believe that I am guilty of evading the payment of taxes for the tax years 1993 through 2000. I also believe that I acted in concert with others to create a mechanism, the ALQI accounts, which I intended to allow me to escape detection by the IRS. Therefore, I am-I believe that I'm guilty of conspiring with the people would [sic] whom I dealt regarding the ALQI accounts to defraud the United States of taxes which I owed. The judge of the U.S. District Court for the Southern District of New York accepted Mr. Williams's allocution and plea and sentenced him to 46 months' incarceration. Mr. Williams and the Government stipulated that the readily provable tax loss the United States suffered as a result of Mr. Williams's tax evasion was at least $3.512 million, and they expected the District Court to order restitution in that amount. The District Court ordered Mr. Williams to pay the entire balance in the ALQI accounts to the
Clerk of the Court, with $3.512 million of that amount paid to the IRS as restitution and the balance held by the clerk pending resolution of the amounts Mr. Williams owes the IRS for 1993 through 2000. The Swiss bank transferred a total of $7,943,051.33 to the District Court in November 2003, and the clerk credited $3.512 million to the IRS on January 7, 2004. The IRS has held that amount pending the resolution of this case. The clerk has held the balance of the funds pending the final determination of Mr. Williams's liability for the years in issue, including interest and penalties. [pg. 593] The Department of Corrections released Mr. Williams on May 21, 2006. Charitable contributions Sometime in the summer of 1996, Mr. Williams began speaking with personnel of Abbey Art Consultants, Inc. (Abbey), a corporation in New York City, about buying art at a discount and donating it at full fair market value to charitable institutions. On December 10, 1996, Mr. Williams signed an agreement with Abbey 8 which refers to Mr. Williams as "Client" and provides, in relevant part: (1.) Client desires to purchase from Abbey the monetary quantity of Art specified in Paragraph 2 below. The specific items purchased by the Client will be described in written appraisals prepared by a qualified appraiser selected by Abbey. The appraisal(s) will be submitted to the Client when the Client receives physical possession of the Art or when the Art is donated to a charitable institution. (2.) The total purchase price or consideration for the Art shall be $72,000.00 provided, however, that the total purchase price shall not exceed twenty-four (24%) percent of the cumulative appraised fair market value of the Art purchased herein, as determined by the qualified appraiser selected by Abbey. (3.) The purchase price shall be paid to Abbey in the following manner: a) ten (5%) [sic] percent of the total purchase price $3,600.00 shall be paid by check at the signing of this agreement. *** Said monies shall be held in an escrow account pending satisfaction of the provisions contained in this Agreement. b) the balance of the price shall be paid by good check on or before the time when client receives physical possession of the Art or when the Art is delivered to and accepted [by the] charitable institution where the art is being donated. In the event that Abbey is unable to facilitate the donation of the Art, client may request physical possession of the Art or, monies previously paid, in which case Abbey shall immediately comply with such request. *** (5.) Within thirty (30) days after the Client has paid to Abbey the deposit payment of the purchase price, the Client shall notify Abbey of the Client's wishes with regard to the dispensation [sic] of the Art. Client may elect one of the following: a) to take physical possession of the Art, in which case Abbey will package and ship the Art to the Client at Abbey's expense, provided that full payment has been received, or b) to retain Abbey as its agent to facilitate the donation of the Art to a charitable institution(s), in which case Abbey at its sole cost and expense will arrange the donation and handle all the requisite paperwork needed to consummate the desired donation, including the packaging and shipping of the Art to the
charitable institution(s) after the required holding period of one (1) year. (6.) In the event Client fails to make any payment required herein for the purchase of the Art at any time prior to the time Client executes a Bill of Sale transferring ownership of the Art to a charitable institution, Abbey's sole remedy shall be to retain as liquidated damages all previous payments Client has made toward the purchase of the Art and, in addition, to reclaim ownership of the Art. *** [ 9 ] (7.) In the event Client elects to donate the Art to a charitable institution(s), upon such election Client may list three charitable institutions Client wishes to be the possible donees. Abbey will endeavor to facilitate the donation to one of the specified institutions; provided, however, that if Abbey in its sole opinion determines that a donation to the requested institution(s) is not practical, Abbey may without prior no- [pg. 594] tice to Client, facilitate the donation of the Art to qualifying charitable institution(s) chosen by Abbey. (8.) If at any time after the donation of the Art to qualifying charitable institution(s) any governmental body or panel makes a final determination that the cumulative fair market value of the Art herein purchased is less than the value which is reflected in the Appraisal(s), and, as a result of such determination, the tax benefit to the Client resulting from such donation is reduced, Abbey, within thirty (30) days of the submission to Abbey by the Client of written documentation evidencing the adjudicated reduction of the original fair market value of the Art, shall pay to the Client in cash or by check an amount of monies equal to the percentage of the dollars paid for each dollar the fair market value of the Art has been reduced; provided however, that before doing so Abbey reserves the right to lawfully challenge any such reduction. (9.) This agreement shall be interpreted under the laws of the State of New York. *** (12.) This Agreement contains the entire agreement between the respective parties hereto and there are no other provisions, obligations, representations, oral or otherwise, of any nature whatsoever. Thus, under this agreement   Mr. Williams expressed interest in paying $72,000 for art, but he committed only to pay $3,600-the deposit paid with the agreement. Abbey promised to provide a qualified appraiser and to provide art with a purchase price of no more than 24 percent of the appraised fair market value. Mr. Williams was not selecting specific pieces; rather, Abbey agreed that when Mr. Williams took possession of art or when it was donated to charity, Abbey would identify and describe that art in an appraisal.  Abbey agreed to bear all the expense-including paperwork, appraisal, packing and shipping costs-of donating the art to charity, and to refund all of Mr. Williams's payments if it was unable to facilitate the donation.  Abbey agreed that its sole remedy for Mr. Williams's non-payment would be to retain any payments already received and to retake possession of the art. (I.e., Abbey could not force Mr. Williams to perform, and the only risk Mr. Williams bore for non-performance was the loss of his deposit.)  Although Mr. Williams could propose donees, Abbey retained discretion to select the donee.
Abbey agreed to share the risk of inflated appraised values by promising a pro-rata refund of the discounted purchase price.
1997 ContributionIn November and December of 1997 (i.e., almost a year after the date of the agreement between Abbey and Mr. Williams), Abbey arranged for appraisals of three different sets of art, and Mr. Williams introduced at trial the following appraisals, reciting the following fair market values: Appraisal date -------------November 17, 1997 November 23, 1997 December 1997 ------Total Appraiser --------Shari Cavin Lawrence Roseman Kenneth Jay Linsner Value of art -----------$34,800 18,150 372,675 425,625
On December 23, 1997, Mr. Williams signed a deed of gift to Drexel University, and a representative of Drexel University signed the deed to accept the gift on December 29, 1997. The deed provides a very brief description of the art described in the November and December 1997 appraisals, and it recites a total appraised value of $425,625-i.e., an amount greater than the $300,000 contemplated in the agreement. 10 [pg. 595] The record includes no evidence as to when Abbey first acquired the art appraised in late 1997. The record includes a letter from Abbey to Mr. Williams, dated December 29, 1997, reporting that Abbey had delivered his donation to Drexel. The letter included an undated invoice that recites a purchase date of December 10, 1996 (i.e., the date of the agreement), a description of "art objects as attached", appraised value of $425,000, and purchase price of $102,000. The invoice lists a $3,600 deposit, and indicates a balance due of $98,400 (an amount obviously greater than the $72,000 required in the agreement, but consistent with the invoice purchase price of $102,000 and also consistent with the discount promised in the agreement; $102,000 is 24 percent of the $425,000 appraised value). The December 29, 2007, letter asks Mr. Williams to remit $98,400 in the enclosed envelope and instructs him to date and tender his check in 1997, "the year of the donation". Finally, the letter promises that early in 1998 Abbey would send Mr. Williams the original appraisals and the required IRS forms signed by the appraisers and Drexel. Mr. Williams paid Abbey $98,400 before the end of 1997. (It would appear that at this point the agreement had been more than fulfilled, but Mr. Williams and Abbey behaved otherwise in 1999 and 2000, as we show below.) On his 1997 Federal income tax return, Mr. Williams claimed deductions for the following charitable contributions: Item Amount

--------Gifts by cash or check Gifts other than by cash or check ------Total

$2,000 425,625 427,625
Mr. Williams's return preparer informed him that so long as he had a 1-year holding period and appropriate appraisals of the art, his charitable contribution deduction should not pose a problem.
1999 contributionMr. Williams wrote Abbey on December 17, 1999, stating:
I have just returned from a trip to London and would like your assistance once again to complete another gift of art. As I am sure you remember, in December 1996, I purchased from Abbey Art approximately $800,000 plus [ 11 ]of appraised value art and antiquities originating from South America, South East Asia, Haiti and North Africa. As you also know, I gifted in [1997] [ 12 ] $425,000 in appraised value of art and antiquities to Drexel University in Philadelphia, Pa. with your assistance. The remaining art has in the meantime been stored with you in your wharehouse [sic]. I would now like to gift approximately $250,000.00 of the remaining art to Florida International University in Miami for the Tax Year 1999 and ask your assistance in completing this gift ASAP. I also ask you to continue to wharehouse [sic] the remaining art that I previously purchased.
I hereby enclose a check in the amount of $57,500 made out to Abbey Art which I understand should cover the expenses of the shipping, packing, warehousing, updated appraisals and any other expenses related to the gift of this art to FIU. I would appreciate an itemized list of these expenses once you have completed the delivery of the gift. Mr. Williams signed the letter and included a check for $57,500. In December 1999 Abbey arranged for appraisals of two different sets of art, and Mr. Williams introduced at trial the following appraisals, reciting the following fair market values: [pg. 596] Appraisal date -------------December 3, 1999 December 12, 1999 Appraiser --------Shari Cavin Jane Werner-Aye Value of art -----------$15,100 235,425
------Total
250,525
The record does not explain why the December 1999 appraisals both predate Mr. Williams's December 17, 1999, letter instructing Abbey to facilitate a donation for 1999. The record includes no evidence as to when Abbey first acquired the art appraised in late 1999. On December 21, 1999, Mr. Williams signed a deed of gift reciting his donation of art appraised at $250,525 to the art museum at Florida International University, and a representative of the museum at the university signed the deed to certify receipt and acceptance of the donation on December 23, 1999. Mr. Williams claimed a charitable contribution deduction for the following contributions for 1999: Item Amount --------Gifts by cash or check Gifts other than by cash or check ------Total

$3,874 250,825 427,625
The non-cash charitable contribution for 2000 includes $300 for clothing that Mr. Williams reported donating to charity.
2000 contributionWith two separate checks, Mr. Williams paid Abbey $4,600 and $17,158 toward a 2000 contribution of art. Other than the already fulfilled December 1996 agreement, the record does not include any agreement pursuant to which Mr. Williams might have made these payments, and he does not allege that there was another written agreement. In November 2000 Abbey arranged the appraisal of another set of art, and at trial Mr. Williams introduced the following appraisal, reciting the following fair market value: Appraisal date -------------November 16, 2000 Appraiser --------Jane Werner-Aye Value of art -----------$98,900
Mr. Williams introduced a deed of gift reciting his gift of $98,900 of art to Drexel University in December 2000. His signature is dated December 15, 2000, and a representative of the university appears to have signed the document on December 24, 2000. The record includes no evidence as to when Abbey first acquired the art appraised in late 1999.
Mr. Williams claimed a deduction for the following charitable contributions for 2000: Item Amount --------Gifts by cash or check Gifts other than by cash or check ------Total

$1,135 102,825 103,960
The non-cash charitable contributions for 2000 include $500 for clothing and $3,425 for a BMW automobile Mr. Williams reported donating to charity. On December 9, 2000, Abbey sent Mr. Williams a letter that stated: I am writing to remind you that we still have art and antiquities held in a segregated manner in our warehouse located in New York City from 1997. We thank you for your recent $1,000 check for storage etc. Sometime in the first half of 2001 we will send you an itemized bill and a description of your objects which remain. Based upon our last inventory we believe that you still have over $200,000 worth of appraised items.
In the event you wish to gift objects in 2001, we would be pleased to work with you in this regard. We find that Mr. Williams paid the following amounts and that his costs represent the following percentages of the appraised values of the art he donated: [pg. 597] Percent of appraised Payment date -----------12/10/1996 12/26/1997 ------Total 12/21/1999 03/17/2000 Illegible -----Total

1997 gift --------$3,600 98,400 102,000

1999 gift ---------

2000 gift ---------
value -----

$57,500 $4,600 17,158 21,758
23.96 22.95
22.00
Notice of deficiency
During Mr. Williams's incarceration, the IRS examined his returns for the years in issue. The IRS issued the notice of deficiency for 1993 through 2000 on October 29, 2007. The issues now before us for decision were addressed as follows in the notice of deficiency:

Unreported foreign income
The IRS determined that the amounts deposited into the ALQI accounts (not only the earnings on deposits and investments held at the Swiss bank but also the consulting fees paid for services rendered, net of allowable expenses) were includable taxable income to Mr. Williams during the year of deposit, that he failed to report that income on his returns, and that pursuant to applies to all of that omitted income. 13 section 6663, the civil fraud penalty
Disallowed charitable contribution deductions
In the notice of deficiency, the IRS stated:The amount shown on your return as a deduction for charitable contributions is not allowable in full because it has not been established that the total amount was paid during the tax year or that the unallowable items met the requirements of Section
170 of the Internal Revenue Code. As a result, your contributions deduction is decreased in tax year 1997, 1999, and 2000. The IRS disallowed the amounts shown below and determined accuracy-related penalties under section 6662 on the underpayments resulting from the disallowed charitable contribution deductions: 14 Accuracyrelated Year Claimed ---------1997 $427,625 1999 254,699 2000 103,960

Allowed ------$104,150 61,796 26,818

Disallowed ---------$323,475 192,903 77,142

penalty ------$25,619.20 13,704.40 4,320.00
TrialAt trial in Washington, D.C., on September 28, 2009, Mr. Williams testified, and he called as a witness Mr. Donald Williamson, the C.P.A. whom Mr. Williams's lawyers retained in 2002 to assist in the preparation
of tax returns reporting Mr. Williams's ownership interest and income from ALQI. Mr. Williams did not call any representative from Abbey or anyone affiliated with ALQI or involved with his consulting activities, nor did he call the return preparer who prepared his original Federal income tax returns for 1993 through 2000.
OPINIONThe Commissioner's deficiency determinations are generally presumed correct, and [pg. 598] Mr. Williams, as the petitioner in this case, has the burden of establishing that the deficiencies determined in the notice of deficiency are erroneous. See Rule 142(a). Similarly, Mr. Williams bears the burden of proving he is entitled to any disallowed deductions that would reduce his deficiency. See INDOPCO, Inc. v. Commissioner, 503 U.S. 79, 84 [69 AFTR 2d 92-694] (1992). 15
Conversely, the Commissioner has the burden of proof with respect to the issue of fraud with intent to evade tax, and that burden of proof must be carried by clear and convincing evidence. Rule 142(b). Sec. 7454(a);

Section 6663(b) provides that a determination that any portion of an underpayment is
attributable to fraud results in the entire underpayment's being treated as attributable to fraud, except any portion the taxpayer proves is not so attributable.

I. Consulting fee income
A. The parties' contentions Mr. Williams contends that his amended returns properly report his income from the Swiss bank accounts he opened in 1993 and maintained throughout the years in issue. He maintains that he is liable for tax only on the investment earnings realized during those years on the amounts deposited and invested in the ALQI accounts; and he maintains that because he is liable for tax only on that omitted passive income, he is therefore liable for the civil fraud penalty only as to the deficiencies resulting from the omission of that passive income. Mr. Williams concedes that sections 951(a) and 954(c) requirethat he include in income each year the earnings on deposits and investments in the Swiss bank accounts. The IRS agrees, of course, that the passive income earned on the ALQI accounts is taxable to Mr. Williams in each year earned. However, the IRS also contends that the consulting fee income-i.e., the corpus of the ALQI accounts-is taxable to Mr. Williams-because it was his income and not ALQI's, or, in the alternative, because of ALQI's status as a controlled foreign corporation. The IRS contends that even if the consulting income is properly attributable to ALQI, it is taxable to Mr. Williams pursuant to sections 951(a) and 954(c) because Mr. Williams was a related person to ALQI; that to the extent
ALQI performed any services, ALQI performed those services "for or on behalf of" Mr. Williams as that concept is defined in 26 C.F.R. section 1.954-4(b)(1)(iv), Income Tax Regs.; and that but for Mr.
Williams's substantial assistance, ALQI could not have performed any of those services. Mr. Williams counters that he is not liable for tax on the consulting fees paid into the ALQI accounts until those amounts were distributed to him (which did not occur during the years in issue) because (1) ALQI is a legitimate corporation and ALQI provided the services, (2) the income from those services is not foreign base company services income under Tax Regs., is invalid. The IRS defends section 1.954-4(b)(1)(iv) as a valid interpretive regulation. As a result, the IRS section 954(e), and (3) section 1.954-4(b)(1)(iv), Income
contends that all the services income paid to ALQI during the years in issue is foreign base company services income and that income, net of allowable expenses, see supra note 5, is taxable to Mr. Williams in the year it was deposited into the ALQI accounts. The IRS further contends that because Mr. Williams evaded tax both on the investment income earned on the ALQI deposits and on the services income deposited into the ALQI accounts during the years in issue, he is liable for civil fraud penalties on the entire underpayment resulting from the investment income and the services income he omitted in 1993 through 2000. As discussed, supra note 3, Mr. Williams's conviction estops him from denying his liability for civil fraud. This entire underpayment is deemed attributable to fraud and subject to the 75-percent penalty unless he proves some part of the un[pg. 599] derpayment is not attributable to fraud. See B. Discussion We have found that the consulting fees deposited into ALQI's accounts were in fact the income of Mr. Williams, funneled through ALQI's bank accounts only in order to (unsuccessfully) evade tax. During his allocution for his guilty plea, Mr. Williams admitted that the purpose of opening the ALQI accounts "was to hold funds and income I received" and that "most of the funds deposited into the ALQI accounts and all the interest income were taxable to me", 16 and it is little wonder that he made this admission. (Emphasis added.) He had no employment contract with ALQI and reported no wages from ALQI; and the consulting clients did not have agreements with ALQI and did not even have any awareness of ALQI. Apart from his own general testimony, he presented no evidence that any client even knew that ALQI existed. The clients were Mr. Williams's clients, and their payments were for him. It is apparently true that Mr. Williams and his banker directed his earnings to an ALQI account, but that fact does not excuse him from liability for tax on his earnings. His use of ALQI was, at most, an impermissible assignment of income. See Lucas v. Earl, v. Commissioner, 281 U.S. 111 [8 AFTR 10287] (1930); Vercio sec. 6663(a) and (b).
73 T.C. 1246, 1253 (1980) ("income must be taxed to the one that earns it").
Mr. Williams resists this conclusion by arguing that the IRS has not established that ALQI was a sham,
and by pointing out that the tax law respects the existence of corporations. See Moline Props., Inc. v. Commissioner, 319 U.S. 436 [30 AFTR 1291] (1943). A corporation is by definition a fictitious legal
person, but Mr. Williams is right that we honor this legal fiction. Thus, when a corporation enters into a contract and becomes entitled to compensation under the contract, we understand that it is the corporation (and not its owners or principals) that is the party to the contract and that is entitled to receive (and is obliged to pay tax on) the income generated by that contract. However, Mr. Williams misses the mark when he resists a "sham" contention that the IRS did not make and did not need to make. We assume that ALQI is a real corporation and would be the taxpayer responsible for any income that it earns. That assumption is unhelpful here to Mr. Williams, because ALQI simply did not earn the income at issue. The difficulty that Mr. Williams's position meets is not that ALQI is treated as a sham but that ALQI was not a party to the consulting agreements that produced the income. We would respect ALQI as a fictitious legal person, but we do not assume the existence of factually fictitious agreements between ALQI and Mr. Williams's clients. This is not an instance in which we sham a corporation, or invoke substance over form, in order to deem an individual taxpayer to be the actual recipient of money nominally earned by a corporation; rather, in this instance ALQI can be assumed to have its own valid, legal existence, but we are missing both the substance and the form of consulting agreements that involve ALQI. Mr. Williams earned consulting fees from his clients, and ALQI's only role was to be a conduit for Mr. Williams's earnings (to evade tax). Mr. Williams's contention that Ms. Smekhova and his Swiss bankers also provided valuable services is misplaced. We assume that they provided assistance to Mr. Williams's consulting activity, but there is no evidence that they provided any services to Mr. Williams's clients, nor any evidence that ALQI contracted with the bankers or Ms. Smekhova to provide those services on ALQI's behalf. Mr. Williams provided all the consulting services to his clients, and he directed his clients to deposit his compensation into Swiss bank ac- [pg. 600] counts that belonged to ALQI. The fact that Mr. Williams's business and personal expenses were paid out of these same Swiss bank accounts does not prove that his clients contracted with ALQI or that ALQI was anything other than the receptacle into which Mr. Williams diverted his consulting income. We therefore hold Mr. Williams liable for the consulting fee income deposited into the ALQI accounts. That being the case, we need not reach the IRS's alternative argument-i.e., that even if the income was earned by ALQI, Mr. Williams owed tax on it pursuant to the controlled foreign corporation provisions of subchapter F of the Code. Resolving that alternative theory would require us to address issues (such as Mr. Williams's challenge to the validity of the regulation) that we need not reach in order to decide the case.

II. Civil fraud penalty
Mr. Williams concedes that he is liable for tax on the ALQI investment income he omitted, and we havefound that he is also liable for tax on the net services income. His conviction for tax evasion for 1993 through 2000 satisfies the IRS's burden of proving fraud and estops him from denying the fact that he committed tax fraud in those same years. Mr. Williams is liable for the civil fraud penalty except to the extent that he proves part of the underpayment was not attributable to fraud. See (b). Mr. Williams has not shown that his failure to report any of the ALQI income was not attributable to fraud. Therefore, the civil fraud penalty applies to the entire underpayment related to his omitted consulting fee and investment income for each year from 1993 through 2000. sec. 6663(a) and

III. Charitable contribution deductions
A. The parties' contentions Mr. Williams contends that he signed the art purchase agreement with Abbey in December 1996, that he obligated himself in that agreement (and oral agreements that preceded his signing the agreement) to purchase all the art he donated in 1997, 1999, and 2000, that Abbey segregated art appraised at approximately $800,000 in its warehouse in 1996 on the basis of the 1996 agreement, that he owned all of that art as of December 1996, and that he is entitled to charitable contribution deductions for the appraised values of the art as claimed on his 1997, 1999, and 2000 returns. Mr. Williams further contends that his return preparer approved his deducting the appraised fair market values, provided that he held the art for more than 1 year and the art was properly appraised; and he argues that therefore, even if he is not entitled to the charitable contribution deductions in full, he is not liable for any accuracy-related penalties. The IRS does not challenge the fact that Mr. Williams and Abbey signed the agreement, that Mr. Williams made the payments he alleges, that Abbey made the gifts on Mr. Williams's behalf, that the recipients of the gifts were qualified charities, that the appraisers' valuations were reasonable, or that Mr. Williams complied with the procedures for substantiating and reporting the charitable contribution deductions. However, the IRS contends that Mr. Williams did not own the specific art he donated for more than a year before the dates of his gifts of that art and that therefore section 170(e) limits Mr. Williams's donationto his basis in the art, rather than the fair market values of the art. The IRS further contends that Mr. Williams is liable for accuracy-related penalties for the underpayments resulting from the disallowed portions of his charitable contribution deductions. B. Statutory framework Section 170(a)(1) generally allows a deduction for any charitable contribution made during the tax year, but the deduction is allowable only if the contribution is verified under regulations provided by the
Secretary. A charitable contribution includes a contribution or gift to or for the use of a government organization for public purposes or to a charitable organization. Sec. 170(c).
Generally, the amount of the charitable contribution is the fair market value of the contributed property at the time of donation. 26 C.F.R. , sec. 1.170A-1(a), (c)(1), Income Tax Regs. [pg. 601]
In some situations involving the donation of appreciated property, the general rule for determining the amount of a charitable contribution is modified. Section 170(e)(1)(A) provides:
SEC. 170(e). Certain Contributions of Ordinary Income and Capital Gain Property.-
(1) General rule.-The amount of any charitable contribution of property otherwise taken into account under this section shall be reduced by ***
(A) the amount of gain which would not have been long-term capital gain if the property contributed had been sold by the taxpayer at its fair market value (determined at the time of such contribution) *** .

Thus, the effect of

section 170(e)(1)(A) is to permit the deduction of long-term capital gain
appreciation but, when the contributed property is not long-term capital gain property, to limit the deduction to the taxpayer's basis at the time of contribution. See Lary v. United States, 1538, 1540 [57 AFTR 2d 86-1377] (11th Cir. 1986). Section 1221(a) defines capital assets, and the art at issue qualified as a capital asset in Mr. Williams's hands. Section 1222(3) defines long-term capital gain as "gain from the sale or exchange 787 F.2d
of a capital asset held for more than 1 year". It follows that when a taxpayer donates appreciated art that he held for 1 year or less, the amount of the deduction must be determined with regard to section
170(e)(1)(A); i.e., the deduction is limited to the taxpayer's basis, rather than the art's (higher) fair market value. C. Discussion
As noted, the IRS challenges only Mr. Williams's claim that he owned the art for more than a year before the donation. Mr. Williams alleges that he committed to purchasing art from Abbey, and he argues that his holding period for the art began in December 1996 when he and Abbey executed the agreement. "Federal tax law is concerned with the economic substance of the transaction under scrutiny and not the form by which it is masked." United States v. Heller, 866 F.2d 1336, 1341 [63 AFTR 2d 89-855] (11th
Cir. 1989). Accordingly, although the parties titled the agreement "Art Purchase Agreement", we will consider the rights, duties, and obligations the parties actually assumed when they executed the agreement-whatever its title. The agreement clearly states that Mr. Williams paid $3,600 to Abbey and that Abbey would hold that amount in escrow to apply against the $72,000 purchase price. Paragraph 6 of the agreement discusses Abbey's rights in the event Mr. Williams failed to pay amounts owed to Abbey. If he failed to pay before he executed a bill of sale transferring art to a charity, the agreement provides (also in paragraph 6) that Abbey's sole remedy was "to retain as liquidated damages all previous payments Client has made toward the purchase of the Art and, in addition, to reclaim ownership of the Art." 17 The draft agreement originally provided that, in the event that Mr. Williams failed to pay Abbey after he executed documents transferring art to a charity, Abbey could require specific performance, i.e., payment. However, Mr. Williams crossed out that sentence, and Abbey thus accepted the agreement without any explicit right to force Mr. Williams's payment. 18 Because Mr. Williams had the power unilaterally to decide whether to pay the remainder of the $72,000 purchase price and execute a bill of sale, in effect his $3,600 payment purchased an option to buy art-with the full option price applied to the price of the art. An option normally provides a person a right to sell or to purchase "at a fixed price within a limited period of time but [pg. 602] imposes no obligation on the person to do so". See Elrod v. Commissioner, 87
T.C. 1046, 1067 (1986) (quoting Koch v. Commissioner, 67 T.C. at 82). "Options have been characterized as unilateral contracts because one party to the contract is obligated to perform, while the other party may decide whether or not to exercise his rights under the contract." Fed. Home Loan Mortg. Corp. v. Commissioner, 125 T.C. 248, 259 (2005). Although the agreement placed no time restriction on Mr.
Williams's right to purchase the art, it also imposed no binding commitment on him to follow through with the purchase. In contrast to an option agreement, "a contract of sale contains mutual and reciprocal obligations, the seller being obligated to sell and the purchaser being obligated to buy." Koch v. Commissioner, 67 T.C. at 82. The agreement at issue obligated Abbey to sell, but it did not obligate Mr. Williams to buy; thus, all he purchased in December 1996 was a contractual right to require Abbey to perform and to apply his $3,600 option payment against the $72,000 total purchase price recited in the agreement. Even without a time limit on Mr. Williams's right to require performance, in substance the agreement was an option to purchase art, regardless of the title the parties gave to their agreement.
Mr. Williams's holding period for the art he had the option either to buy or not to buy did not begin until he exercised the option, committed himself to paying for the art, and acquired a present interest in the art. See Crane v. Commissioner, 45 T.C. 397, 404 (1966), affd. 368 F.2d 800 [18 AFTR 2d 6006] (1st Cir.
1966). In each instance, this occurred within less than a year of his donations. Mr. Williams testified that oral discussions he had with Abbey before signing the agreement did obligate him to purchase roughly $800,000 of appraised art and that he intended that the initial commitment described in the agreement-$72,000 total payment to purchase art with roughly $300,000 of appraised value-would cover his 1997 donations, while he would pay additional amounts to donate the remaining art in subsequent years. He did not explain how any such oral agreement could have survived paragraph 12 of the agreement he and Abbey had executed, which stated that the agreement contains the entire agreement between him and Abbey. He also did not explain why Abbey would segregate $800,000 worth of art on the basis of his signing an agreement that required him to make a $3,600 deposit and pay the remainder of the $72,000 total purchase price if and only if he chose to proceed. Nor did he explain how an agreement for $300,000 of appraised-value art came to be an agreement for $800,000 of appraised-value art. Mr. Williams testified that he asked Abbey to put together a collection of the kind of art he appreciated and that he believed Abbey had a large quantity of such art which Abbey would segregate and hold for his donation program. Although he claims that he believed that Abbey segregated almost $1 million of art in its warehouse someplace in New York City, he did not have and did not even profess actual personal knowledge of the timing of Abbey's acquisition of the art. He never requested or received an inventory of the items segregated on his behalf, and he never visited the warehouse to inspect the art purportedly purchased and set aside for his contribution program. 19 Moreover, while it is clear from the age of the art listed in the appraisals that the pieces certainly existed long before their dates of donation, there is no evidence, aside from hearsay 20 and Mr. Williams's testimony, which is not competent on the point, that even Abbey owned any of this art before the dates of appraisals. [pg. 603] The evidence does not show that Mr. Williams owned the art as of the date of the initial agreement with Abbey in 1996 or at any other time earlier than a year before the donations. We find that Mr. Williams acquired a present interest in the art only when he agreed to pay Abbey for each batch of appraised art, and this occurred within less than a year of each donation. Thus, we agree with the IRS that because Mr. Williams owned the art for less than one year, he would not have been entitled to long-term capital gain treatment on any gain on the art if he had sold it, and therefore contribution deduction to his basis in the art. section 170(e)(1) limits his charitable

IV. Accuracy-related penalty
The IRS determined that Mr. Williams is liable for accuracy-related penalties for the overstated charitable contribution deductions. The Commissioner bears the burden of producing sufficient evidence showing the imposition of a penalty is appropriate. Once the Commissioner meets this burden, the taxpayer must produce persuasive evidence that the Commissioner's determination is incorrect. Rule 142(a); Higbee v. Commissioner, A. Negligence Section 6662(a) and (b)(1) imposes an accuracy-related penalty equal to 20 percent of the 116 T.C. 438, 446-447 (2001).
portion of an underpayment that is attributable to the taxpayer's negligence or disregard of rules or regulations. 21 Section 6662(c) provides that "the term 'negligence' includes any failure to make a
reasonable attempt to comply with the provisions of this title, and the term 'disregard' includes any careless, reckless, or intentional disregard." 26 C.F.R. section 1.6662-3(b)(1)(ii), Income Tax Regs.,
provides that negligence is strongly indicated where a "taxpayer fails to make a reasonable attempt to ascertain the correctness of a deduction, credit or exclusion on a return which would seem to a reasonable and prudent person to be 'too good to be true' under the circumstances". Negligence connotes a lack of due care or a failure to do what a reasonable and prudent person would do under the circumstances. See Allen v. Commissioner, 92 T.C. 1, 12 (1989), affd. 925 F.2d 348 [67 AFTR 2d
91-543] (9th Cir. 1991). "[C]ourts have found that a taxpayer is negligent if he puts his faith in a scheme that, on its face, offers improbably high tax advantages, without obtaining an objective, independent opinion on its validity." Barlow v. Commissioner, 2002), affg. 301 F.3d 714, 723 [90 AFTR 2d 2002-6019] (6th Cir.

T.C. Memo. 2000-339 [TC Memo 2000-339].
Commencing a holding period for hundreds of thousands of dollars of art donated in 1997, 1999, and 2000 by making a modest deposit in 1996 on an agreement that allowed Mr. Williams unfettered flexibility to chose whether or not to actually buy and donate any art at all was too good to be true. This manufactured tax benefit was enough to alert a reasonable and prudent person that additional scrutiny was required. Mr. Williams did not seek independent advice to verify the propriety of his Abbey agreement or the validity of the anticipated tax benefits. Accordingly, the negligence penalty applies. B. Defenses A taxpayer who is otherwise liable for the accuracy-related penalty may avoid the [pg. 604] liability if he successfully invokes one of three other provisions: Section 6662(d)(2)(B) provides that an
understatement may be reduced, first, where the taxpayer had substantial authority for his treatment of any item giving rise to the understatement or, second, where the relevant facts affecting the item's treatment are adequately disclosed and the taxpayer had a reasonable basis for his treatment of that item. Third, section 6664(c)(1) provides that, if the taxpayer shows that there was reasonable cause
for a portion of an underpayment and that he acted in good faith with respect to such portion, no accuracy-related penalty shall be imposed with respect to that portion. Whether the taxpayer acted with reasonable cause and in good faith depends on the pertinent facts and circumstances, including his efforts to assess his proper tax liability, his knowledge and experience, and the extent to which he relied on the advice of a tax professional. 26 C.F.R. sec. 1.6664-4(b)(1), Income Tax Regs.
1. Substantial authority Mr. Williams did not claim that he relied upon substantial authority holding that an option to purchase art with guaranteed appreciation would commence his holding period. 2. Disclosure and reasonable basis for treatment The IRS does not dispute that Mr. Williams followed the procedural requirements for claiming the deductions for his charitable contribution deductions, and the IRS does not challenge the verification he provided with his returns. However, considering the contingent nature of Mr. Williams's obligation to purchase art from Abbey and the issue that raises about when he actually began to hold the art, we find that Mr. Williams's returns did not include sufficient facts to provide the IRS with actual or constructive knowledge of the potential controversy involved with Mr. Williams's deducting the entire appraised value of the art he donated. The adequate disclosure exception does not apply. 3. Reasonable cause and good faith Where reasonable cause existed and the taxpayer acted in good faith, defense to the section 6664(c)(1) provides a
section 6662 penalty. Generally, the most important factor is the extent of the sec. 1.6664-4(b)(1), Income Tax Regs.
taxpayer's effort to assess the proper tax liability. 26 C.F.R. For purposes of
section 6664(c), a taxpayer may be able to demonstrate reasonable cause and good section 6662) by showing his reliance on
faith (and thereby escape the accuracy-related penalty of professional advice. See
sec. 1.6664-4(b)(1), Income Tax Regs. However, reliance on professional section 6662(a) penalty. Freytag v. Commissioner, 89
advice is not an absolute defense to the T.C. 849, 888 (1987), affd.
904 F.2d 1011 [66 AFTR 2d 90-5322] (5th Cir. 1990), affd.
501 U.S.
868 [68 AFTR 2d 91-5025] (1991). A taxpayer asserting reliance on professional advice must prove: (1) that his adviser was a competent professional with sufficient expertise to justify reliance; (2) that the taxpayer provided the adviser necessary and accurate information; and (3) that the taxpayer actually relied in good faith on the adviser's judgment. See Neonatology Associates, P.A. v. Commissioner, 115 T.C. 43, 99 (2000), affd. 299 F.3d 221 [90 AFTR 2d 2002-5442] (3d Cir. 2002).
Mr. Williams testified that his return preparer advised him that, given appropriate appraisals and a 1-year holding period, his charitable contribution deductions "shouldn't be an issue". The record includes no evidence on the return preparer's qualifications nor on what information Mr. Williams gave his return preparer in order to obtain his approval of the deduction. Mr. Williams did not testify whether he provided a copy of the agreement, explained to the preparer the contingent nature of his obligation to purchase, or admitted his lack of knowledge of whether Abbey actually owned the art more than a year before his contributions. Mr. Williams testified that he believed Abbey's appraisals were legitimate, that the promised appreciation of the art resulted from Abbey's economies of scale from bulk purchases, and that his return preparer approved the deductions. We need not decide-though we doubt-whether Mr. Williams honestly held these beliefs; it [pg. 605] is enough that he failed to demonstrate that he provided a competent tax professional all the information about his deal with Abbey and that he actually relied upon an objective professional's advice rather than his perception of the deal or Abbey's representation of the tax deductions it could manufacture for him. The reasonable cause exception does not apply. Mr. Williams is therefore liable for the accuracy-related penalty on the underpayments resulting from the disallowed charitable contribution deductions for 1997, 1999, and 2000.
V. ConclusionMr. Williams is liable for tax in each year on the investment income earned in the ALQI accounts because, as the parties have agreed, that income is foreign personal holding company income, pursuant to section 954(a)(1). He is also liable for tax in each year on the net consulting income paid into the ALQI accounts because that income was his own. Moreover, Mr. Williams is liable for the civil fraud penalty under section 6663(a) on the entire underpayment resulting from his unreported ALQI income (both
investment income and consulting income) for each year in issue. Mr. Williams is not entitled to charitable contribution deductions in excess of those the IRS allowed, and he is liable for the accuracy-related penalties under section 6662(a) and (b)(1) on the
underpayments resulting from the disallowed charitable contribution deductions. To reflect the foregoing, An appropriate order and decision will be entered. 1 Unless otherwise indicated, all citations of sections refer to the Internal Revenue Code (Code, 26 U.S.C.) in effect for the years in issue, and all citations of Rules refer to the Tax Court Rules of Practice
and Procedure. 2 Although Mr. Williams and his wife filed joint Federal income tax returns for 1993 through 2000, the IRS determined that section 6015(c) applies to Meredith Williams and that she is not liable for the
deficiencies determined for any of those years. 3 In earlier opinions in this case, we held that this Court lacks jurisdiction to redetermine Mr. Williams's income tax liability for 2001, his liability for unassessed interest, and his liability for penalties for failing to file Forms TD F 90-22.1, Report of Foreign Bank and Financial Accounts ( FBARs), Williams v. Commissioner, 131 T.C. 54 (2008); and we held that Mr. Williams's conviction for tax evasion under
section 7201 for 1993 through 2000 collaterally estops him for each of those years from denying that for each of these years there was an underpayment of his income tax attributable to civil fraud for purposes of the statute of limitations and the Commissioner, 4 Credit Agricole Group acquired Banque Indosuez in 1996 and changed its name to Credit Agricole Indosuez. For convenience, we will refer to the bank Mr. Williams used in Switzerland as the Swiss bank. 5 The parties stipulated that the deposits and earnings listed are "net of all expenses". Mr. Williams does not allege deductible business expenses beyond any to which the parties stipulated. We accept the parties' stipulation (correcting errors of arithmetic) and refer to the net income or amounts deposited without analyzing any deductions to which the parties have agreed. 6 The record does not reflect what ALQI income Mr. Williams reported on his 2001 return (services income, investment income, both, or neither). The 2001 tax year is not before us in this case. See supra note 3. 7 The IRS disputes that the amended returns for 1999 and 2000 correctly reported the appropriate method of taxing ALQI's income. 8 Mrs. Williams also signed the agreement. However, she is not a party to this case. See supra note 2. 9 Paragraph 6 of the agreement included the following sentence, which was crossed out by hand and section 6663(a) fraud penalty, Williams v.

T.C. Memo. 2009-81 [TC Memo 2009-81].
initialed: All payments owing by Client after Client's execution of the Bill of Sale shall be subject to Abbey's right to require specific performance of Client with respect to Clients [sic] obligation to pay Abbey the full balance of the purchase price. 10 The agreement recited a total purchase price of $72,000 and stated that the purchase price shall not exceed 24 percent of the cumulative appraised fair market value of the art. ($72,000/24 percent) = $300,000. 11 The record does not show any basis for this "$800,000 plus" figure. The agreement between Abbey and Mr. Williams provided for art with a total value of $300,000. 12 On the photocopy of the December 17, 1999, letter introduced into evidence, the last digit of the year Mr. Williams references is illegible, but we infer that he refers to 1997. 13 The notice of deficiency appears to determine deficiencies relative to the original returns Mr. Williams filed for 1999 and 2000, not the amended returns he filed in 2003 for 1999 and 2000. We presume that the IRS is holding the payments made with Mr. Williams's amended 1999 and 2000 returns as advance payments against his liabilities-along with the $3,512,000 restitution payment. Moreover, certain adjustments in the notice of deficiency result from mechanical application of limitations based on Mr. Williams's adjusted gross income for each year. These include a reduction in allowed exemptions for 1993 and limitations in itemized deductions. These adjustments are computational and do not require further analysis. 14 The amounts the IRS allowed include not only the amounts Mr. Williams paid for the art he donated through Abbey but also the amounts he claimed for other non-cash charitable contributions. 15 Under certain circumstances the burden of proof can shift to the Commissioner with respect to factual disputes, pursuant to section 7491(a). However, Mr. Williams does not contend that the burden has
shifted, and the record does not suggest any basis for such a shift. For example, Mr. Williams has not demonstrated compliance with the requirements of items and maintaining required records. 16 Respondent contends that Mr. Williams's guilty plea collaterally estops him from denying that the consulting income is taxable to him. However, we have held that, even after the application of collateral section 7491(a)(2)-specifically, substantiating
estoppel, "the amounts of the deficiencies of tax and penalties for 1993 through 2000, and the issue of accuracy-related penalties, remain for trial", Williams v. Commissioner, T.C. Memo. 2009-81 [TC
Memo 2009-81], slip op. at 21 (emphasis in original), since that would require addressing subordinate issues as to which collateral estoppel does not clearly apply. We therefore treat Mr. Williams's allocution testimony not as something that estops his contentions but as evidence. It is, however, weighty evidence that he was not able to plausibly contradict at trial. 17 From the documents in the record acknowledging the charities' receipt of the art, it appears that Abbey delivered art on loan to charities to hold until Mr. Williams signed and Abbey delivered the bill of sale or deed of gift. Abbey appears to have processed the final paperwork only after receiving Mr. Williams's payments for the art. 18 Considering that Abbey controlled the paperwork, including the bill of sale or deed of gift, Abbey remained in a position to reclaim any art delivered on loan to a charity if Mr. Williams had defaulted on payment after Abbey delivered the art to a charity. But Mr. Williams was not obligated to proceed. 19 Mr. Williams also claimed that he believed the appraisals Abbey obtained were valid and accurate and that the 416-percent jump in value legitimately resulted from Abbey's purchasing the art oversees in third-world countries and in bulk. Abbey's guaranteed appreciation is suspect; and if the art is available at such deep discounts, the appraisals-purporting to represent prices a willing buyer and willing seller would negotiate-are also suspect. However, as the IRS is not challenging valuation,we need not decide these questions. 20 Mr. Williams introduced a December 9, 2000, letter from Abbey asserting that Abbey still had items "held in a segregated manner in our warehouse located in New York City from 1997", promising to send a description of those remaining objects, and estimating the appraised value of the objects at over $200,000. If offered to prove the quoted fact, the letter is inadmissible hearsay, see Fed. R. Evid. 801(c), 802, and Mr. Williams did not offer into evidence any actual business records substantiating Abbey's holdings or any description of any segregated art, nor did he call any representative of Abbey to testify. Moreover, Mr. Williams did not reconcile Abbey's letter's reference to art segregated "from 1997" with his assertion that Abbey segregated all $800,000 of appraised-value art in 1996. We are entitled to infer from Mr. Williams's failure to offer evidence proving purchase in 1996 and segregation thereafter that probative evidence about the time of purchase and segregation would have been unfavorable to Mr. Williams's case. See Wichita Terminal Elevator Co. v. Commissioner, F.2d 513 [35 AFTR 1487] (10th Cir. 1947). 21 The accuracy-related penalty is also imposed on the portion of an underpayment attributable to a 6 T.C. 1158, 1165 (1946), affd. 162

"substantial understatement of income tax."

Sec. 6662(b)(2). By definition, an understatement of
income tax for an individual is substantial if it exceeds the greater of $5,000 or 10 percent of the tax required to be shown on the return. Sec. 6662(d)(1)(A).
The understatements of income tax resulting from the disallowed charitable contribution deductions and the amounts of tax required to be shown on the returns follow: 1997 1999 2000 ---------Understatement of tax attributable to overstated charitable contribution Tax required to be shown

$128,096 $68,522 $21,600 1,537,542 366,424 252,159
Although each understatement exceeds $5,000, only the understatement for 1999 is greater than 10 percent of the tax required to be shown on the return, and thus there is a substantial understatement for 1999 only. We need address the substantial understatement accuracy-related penalty only to the extent we determine Mr. Williams is not liable for the negligence accuracy-related penalty under 6662(b)(1). section

 2013 Thomson Reuters/RIA. All rights reserved.
Checkpoint Contents Federal Library Federal Source Materials Federal Tax Decisions Tax Court Memorandum Decisions Tax Court & Board of Tax Appeals Memorandum Decisions (Prior Years) 2009 TC Memo 2009-70 - TC Memo 2009-31 Walter C. Anderson, TC Memo 2009-44, Code Sec(s). 6212; 6213; 6501; 6663, 02/24/2009

Tax Court & Board of Tax Appeals Memorandum Decisions

Walter C. Anderson v. Commissioner, TC Memo 2009-44 , Code Sec(s) 6212; 6213.
WALTER C. ANDERSON, Petitioner v. COMMISSIONER OF INTERNAL REVENUE, Respondent. Case Information: [pg. 258] Code Sec(s): Docket: Date Issued: Judge: Tax Year(s): Disposition: 6212; 6213 Dkt No. 20364-07. 02/24/2009. Opinion by Gustafson, J. Years 1995, 1996, 1997, 1998, 1999. Decision for Taxpayer in part and for Commissioner in part.HEADNOTE1. Deficiency notice-validity-Tax Court jurisdiction-summary judgment-presumption of correctness. Deficiency notice, issued to telecommunications entrepreneur/venture capitalist for fraud penalties and adjustments that were derived in part from superseding indictment in his prior criminal case, was upheld as valid and within Tax Court's jurisdiction to consider: notice properly contained statement of deficiency, referred to applicable tax years, correctly named taxpayer, was sent to his last known address, explained calculations, and had supporting documents attached that directly related to taxpayer's returns. Taxpayer's summary judgment argument that by stating it "needed" sealed grand jury information, IRS
essentially admitted to lacking sufficient evidence to support deficiency notice or defend instant case, was rejected based on fact that IRS did present predicate evidence sufficient to connect taxpayer with "charged activity" and for presumption of correctness to attach. Reference(s):  62,125.02(10) ;  62,135.01(90) ;  74,536.1427(5) Code Sec. 6212; Code Sec. 6213 2. Fraud penalties-limitations periods-clear and convincing evidence-summary judgment-collateral estoppel-civil and criminal cases. IRS was granted partial summary judgment in deficiency/fraud penalties case that telecommunications entrepreneur/venture capitalist's tax evasion conviction for 2 of 5 years at issue collaterally estopped him from contesting civil fraud for those years, and accordingly that penalties and Code Sec. 6501(c) 's open-ended assessment period would apply for those years, albeit in respect to as yet undetermined amounts. Taxpayer's arguments that conviction should be disregarded, because he entered guilty plea under duress or didn't allocute to specific facts, because evidence had changed, and/or because conviction wasn't final, were meritless and insufficient to defeat estoppel's application as to conviction years. However, conviction didn't establish taxpayer's fraud for non-conviction years, and IRS failed to otherwise prove fraud as to those years, so summary judgment on same was denied. IRS's attempt to use statement taxpayer made about facts and issues being same for all years to establish/estop him from disputing non-conviction years' fraud was improper and essentially turned what taxpayer had intended as protestation of innocence on its head. Reference(s):  66,635.01(5) ;  65,015.13(45) ;  74,337.504(110) Code Sec. 6663; Code Sec. 6501
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P filed timely tax returns for 1995 through 1999. He was later charged with tax evasion under I.R.C. sec. 7201 for all five years. By agreement P pleaded guilty as to 1998and 1999, and the charges for 1995 to 1997 were dismissed. By a notice of deficiency issued in July 2007, R determined deficiencies and fraud penalties for all five years. R sought from the District Court the information previously submitted to the grand jury, by a motion in which R argued that the information was "needed" to [pg. 259] sustain the deficiency determinations. P filed a petition in this Court in which he asserted that the facts in all five years were the same, and that he was innocent of fraud in all five years. P moved for summary judgment, arguing that the deficiency determinations were invalid since R lacked the information "needed" to sustain them. R cross-moved for partial summary judgment on the issue of P's fraud for all five years.
Held: R's notice of deficiency was valid, notwithstanding R's lack of the grand jury
information.

Held, further, P's conviction for tax evasion under

I.R.C. sec. 7201 for 1998 and
1999 collaterally estops him from denying civil fraud for those years for purposes of the statute of limitations, see I.R.C. sec. 6663(a). I.R.C. sec. 6501(c)(1), and the fraud penalty, see
Held, further, notwithstanding P's assertion that the facts for all five years at issue were the same, P's conviction of tax evasion for 1998 and 1999 does not collaterally estop him from denying civil fraud for the prior years 1995 through 1997.
CounselWalter C. Anderson, pro se. John C. McDougal, for respondent. GUSTAFSON, Judge
MEMORANDUM OPINIONPetitioner Walter C. Anderson was charged with tax crimes for each of the five years 1995 through 1999. He pleaded guilty and was convicted for only the last two of the years, 1998 and 1999, and by agreement the charges as to the prior three years were dismissed. The Internal Revenue Service (IRS), issued to Mr. Anderson a statutory notice of deficiency pursuant to section 6212, 1 showing the IRS's
determination of the following deficiencies in income tax 2 and accompanying fraud penalties under section 6663 for all five years: Tax Year Deficiency Sec. 6663 Penalty -------------------------1995 $ 386,344 $ 289,758.00 2,012,045 1,509,033.75 36,490,421 27,367,815.75 50,022,418 37,516,813.50 94,868,390 70,993,002.00 section 6213(a), to redetermine those deficiencies.

-------1996 1997 1998 1999

Mr. Anderson petitioned this Court, pursuant to
The case is now before the Court on petitioner's and respondent's cross-motions for summary judgment pursuant to Rule 121. The issues for decision are (1) whether Mr. Anderson is entitled to summary judgment on all disputed issues because (he contends) sufficient evidence is lacking to support respondent's notice of deficiency and pleadings; and (2) whether instead respondent is entitled to partial summary judgment 3 because Mr. Anderson's guilty plea to criminal tax evasion under section 7201
with respect to tax years 1998 and 1999 collaterally estops him from contesting that he fraudulently underpaid his income taxes in all five of the tax years at issue. Mr. Anderson's motion will be denied, and respondent's motion will be granted as to 1998 and 1999, but not as to 1995 through 1997.
BackgroundThe following facts are not in dispute and are derived from the pleadings and the parties' motion papers, the supporting exhibits attached thereto, and the opinions in United States v. Anderson, 2d 1 [99 AFTR 2d 2007-3376] (D.D.C. [pg. 260] 2007), affd. in part and revd. in part [102 AFTR 2d 2008-7006] (D.C. Cir. 2008). 491 F. Supp. 545 F.3d 1072

Mr. Anderson's business activity
During the tax years at issue, Mr. Anderson was a telecommunications entrepreneur and venture capitalist who was actively involved in the operation of several international companies. Two of these companies are central to the dispute between the IRS and Mr. Anderson: (i) Gold & Appel, which was formed in 1992 as a British Virgin Islands corporation by Icomnet S.A. (Icomnet), another British Virgin Islands corporation that was subject to Mr. Anderson's control; and (ii) Iceberg Transport, S.A. (Iceberg Transport), which was formed in 1993 as a Panama corporation by Mr. Anderson under the alias of "Mark Roth". In 1993 Icomnet held 100 percent of the outstanding shares of Gold & Appel, and Mr. Anderson held 100 percent of the outstanding shares of Iceberg Transport. Later in 1993, Mr. Anderson caused Icomnet to transfer all of its shares of Gold & Appel to Iceberg Transport. 4 Afterwards, from 1995 through 1999, Gold & Appel generated hundreds of millions of dollars in income. Aside from the above, many facts with respect to the ownership of Gold & Appel and Iceberg Transport are disputed. Mr. Anderson alleges that he formed the Smaller World Trust in 1993 as a British Virgin Islands trust-the assets of which were subject to his management control-and simultaneously transferred all of his shares of Iceberg Transport, then the parent corporation of Gold & Appel, to the Smaller World Trust. Though Mr. Anderson acknowledges that he continued to control Gold & Appel for purposes of Federal securities law via his management control of the Smaller World Trust, he maintains that he ceased to be the true beneficial owner of Gold & Appel for Federal tax purposes after the alleged transfer to the Smaller World Trust. Instead, Mr. Anderson alleges that the Smaller World Trust was the true beneficial owner of Gold & Appel for the tax years at issue. Mr. Anderson further alleges that the SmallerWorld Trust (i) was a valid irrevocable trust, the ownership or income of which is not attributable to him pursuant to sections 671 to 679, and (ii) was a valid charitable trust, which had no income tax liability.
In contrast, respondent (i) disputes the existence of the Smaller World Trust, 5 (ii) alleges that Mr. Anderson was the true beneficial owner of Gold & Appel because he retained an option to purchase 99 percent of Gold & Appel's equity for nominal consideration; and (iii) alleges that Mr. Anderson was the true beneficial owner of Iceberg Transport because he retained 100 percent of the outstanding shares of Iceberg Transport in the form of so-called bearer shares (i.e., an unregistered form of stock certificates that do not identify the owner but confer ownership on whoever possesses them) that were sent to a private mailbox of Mr. Anderson's in the Netherlands. Respondent further alleges that Mr. Anderson's creation of Gold & Appel and Iceberg Transport in the British Virgin Islands and Panama, which are tax haven jurisdictions with financial secrecy laws and practices, and his use of bearer shares, aliases, and private mailboxes, among other things, were fraudulent acts that were performed with the intent to evade tax.

The examination and indictment
For each of the five years 1995 through 1999, Mr. Anderson filed income tax re-turns. He filed the return for each year in [pg. 261] the succeeding year, and he filed the latest of them (for 1999) in October 2000. 6 The IRS conducted an investigation of Mr. Anderson, Gold & Appel, and related entities. The IRS's investigation culminated in Mr. Anderson's being indicted in February 2005 for one count of corruptly obstructing, impeding, and impairing the due administration of the internal revenue laws under section 7212(a), five counts of criminal tax evasion with respect to tax years 1995 through 1999 under section 7201, and six counts of fraud in the first degree in violation of D.C. Code sec. 22-3221(a)(2001). The record before us does not include a complete copy of the indictment 7 but includes only the text of the following two counts in a superseding indictment filed in September 2005 (as to which two counts, as we explain below, Mr. Anderson later pleaded guilty): COUNT FIVE Tax Evasion 1998 42. Paragraphs 1 through 18, 21 through 31, 33, 35, and 36 of this Indictment are hereby realleged and incorporated as if fully set forth herein. [ 8 ]
43. From on or about January 1, 1998, through on or about September 30, 1999, in the District of Columbia and elsewhere, ANDERSON did willfully attempt to evade and
defeat a large part of the income tax due and owing by him to the United States for the tax year 1998 by various means, including but not limited to the following: a) filing and causing to be filed a false and fraudulent 1998 United States Individual Income Tax Return, wherein he falsely stated that his total income was $67,939 and that the total tax due and owing thereon was $494, whereas, as he then and there well knew and believed, his total income was substantially greater than what he reported and a substantial additional tax was due and owing to the United States. Specifically, he failed to report the following additional items of income in the following approximate amounts:
(i) $126,303,951 Subpart F investment-type income from G&A [Gold & Appel]; and

(ii) $24,760 interest income from Barclays Bank.
b) failing to notify the IRS, as required by law, on a Schedule B of the 1998 United States Individual Income Tax Return of his signature authority and control of the G&A, ANDERSON 1 and ANDERSON 2 accounts at Barclays Bank; c) failing to file the required Form TD-F, The Report of Foreign Bank and Financial Account, with the Department of the Treasury to report his control of G&A, ANDERSON 1 and ANDERSON 2 accounts at Barclays Bank; d) operating his business affairs in a manner designed to conceal his ownership and control of G&A and Iceberg during tax year 1998, through various means, including but not limited to the following:
(i) directing nominees to create and sign documents of G&A and Iceberg;
(ii) engaging corporate service centers to receive mail addressed to G&A and Iceberg; and
(iii)making or causing to be made false and fraudulent statements regarding the ownership and control of G&A and Iceberg;
In violation of Title 26, United States Code, COUNT SIX Tax Evasion 1999 [pg. 262]
Section 7201.
44. Paragraphs 1 through 18, 21 through 31, and 33 through 36 of this Indictment are hereby realleged and incorporated as if fully set forth herein.
45. From on or about January 1, 1999, through on or about October 19, 2000, in the District of Columbia and elsewhere, ANDERSON did willfully attempt to evade and defeat a large part of the income tax due and owing by him to the United States for the tax year 1999 by various means, including but not limited to the following: a) filing and causing to be filed a false and fraudulent 1999 United States Individual Income Tax Return, wherein he falsely stated that his total income was $3,324,179, and that the total tax due and owing thereon was $458,370, whereas, as he then well knew and believed, his total income was substantially greater than what he reported and a substantial additional tax was due and owing to the United States. Specifically, he failed to report the following additional items of income in the following approximate amounts:

(i) $238,561,316 Subpart F investment-type income from G&A;

(ii) $400,629 income from Esprit;

(iii)$16,822 interest income from Barclays Bank; and

(iv) $133,348 capital gain income;
b) failing to notify the IRS, as required by law, on a Schedule B of the 1999 United States Individual Income Tax Return of his signature authority and control of the G&A, ANDERSON 1 and ANDERSON 2 accounts at Barclays Bank; c) failing to file the required Form TD-F, The Report of Foreign Bank and Financial Account, with the Department of the Treasury to report his control of G&A, ANDERSON 1 and ANDERSON 2 accounts at Barclays Bank; d) operating his business affairs in a manner designed to conceal his ownership and control of G&A and Iceberg during tax year 1999, through various means, including but not limited to the following:
(i) directing nominees to create and sign documents of G & A and Iceberg;
(ii) engaging corporate service centers to receive mail addressed to G & A and Iceberg; and
(iii) making or causing to be made false and fraudulent statements regarding the ownership and control of G & A and Iceberg;

In violation of Title 26, United States Code,
Section 7201.

Mr. Anderson's confinement
Mr. Anderson was incarcerated for the entire pendency of his criminal case. He was originally confined in a "more modern facility" (not specified in our record). However, he was transferred to the District of Columbia jail after the first facility determined that he was unmanageable because he had violated facility rules. Among other violations, he possessed a cell phone. Mr. Anderson alleges-and both respondent andthe trial judge in his criminal case agree-that the conditions in the D.C. jail are very poor. At his later sentencing hearing, the judge called those conditions "scandalous".

Mr. Anderson's September 2006 guilty plea and conviction
Mr. Anderson's prosecution ended with a conviction, based on his guilty plea, entered on September 8, 2006, to the two counts (quoted above) alleging criminal tax evasion under section 7201 with respectto tax years 1998 and 1999. Mr. Anderson also pleaded guilty to one count of fraud in the first degree under D.C. Code sec. 22-3221(a), and the remaining charges in the superseding indictment were
dismissed. Under the guilty plea, Mr. Anderson and the Government agreed (i) on a maximum term of imprisonment of ten years; (ii) that the District Court is obligated to calculate and consider, but is not bound by, the 2001 United States Sentencing Guidelines (2001 Guidelines); (iii) that the Federal tax loss exceeded $100 million for the purpose of calculating a sentence under the 2001 [pg. 263] Guidelines; and (iv) that the court may order restitution pursuant to 18 U.S.C. sec. 3572 and D.C. Code (2001). United States v. Anderson, sec. 16-711

545 F.3d 1072 [102 AFTR 2d 2008-7006] (D.C. Cir. 2008).
In the course of taking Mr. Anderson's guilty plea, the District Court judge asked him a series of questions to ensure that Mr. Anderson understood the effect of his plea. The exchange included the following: THE COURT: Do you understand that in order for me to accept the plea, you're going to have to acknowledge your guilt and acknowledge that you've engaged in certain conduct that makes up the elements of each of the offenses to which you're pleading guilty?

THE DEFENDANT: Yes.
The judge summarized the three counts to which Mr. Anderson was pleading guilty (including Counts Five and Six), and then asked-THE COURT: * * * Do you understand those three specific charges, Mr. Anderson?

THE DEFENDANT: I do.
THE COURT: And you've discussed them and the plea to each of those charges in-depth with your lawyers?
THE DEFENDANT: Yes. However, we don't agree with all of the allegations of the
government, but I am agreeing to plead guilty to those charges. [Emphasis added.] *** THE COURT: I need to ask you, has anyone threatened you or anyone close to you, or forced you in any way to decide to enter this plea of guilty?

(Ms. Peterson [defense counsel] conferred with the defendant)
THE DEFENDANT: No, no one has. The prosecutor read or paraphrased a substantial portion of the indictment (covering ten pages of the hearing transcript), and asserted facts about Mr. Anderson's dealings not just in 1998 and 1999 but beginning as early as 1992. The prosecutor's recitation included the following assertion: Between 1995 and 1999 Mr. Anderson used the assets of Gold and Appel and Iceberg, which included the profits realized from these three telecommunication corporations, to invest in other business ventures.
Mr. Anderson successfully generated more than $450 million in earnings for Gold and Appel and Iceberg during this period. Mr. Anderson did not report these earnings as required by law on his United States and District of Columbia income tax returns for 1995 through 1999.
As a result, Mr. Anderson evaded more than $200 million in Federal and District of Columbia income tax returns. The prosecutor then read particular assertions as to 1998 and 1999. Defense counsel then made a statement that included the following: MS. PETERSON: Your Honor, Mr. Anderson does not concede that every fact contained within the indictment is accurate *** .
However, he admits that over the years he retained control over the assets, and was required under U.S. law to pay taxes on the gains from those assets. [Emphasis added.] Counsel made further specific admissions as to 1998 and 1999 and then stated: Mr. Anderson further concedes that for purposes of computing his sentencing guideline
range, the government could prove that the total tax loss was in excess of $100 million. The Court then addressed Mr. Anderson directly: THE COURT: All right. Mr. Anderson, you've heard what the government said, and you've heard what Ms. Peterson said about what you acknowledge and admit and concede. Do you agree with everything that Ms. Peterson said?
THE DEFENDANT: Yes, I do agree with Ms. Peterson's statement. [pg. 264] *** THE COURT: * * * Are you pleading guilty to these three offenses voluntarily and because you are guilty of each of them?
THE DEFENDANT: Yes. *** THE COURT: * * * I find that your plea of guilty is a knowing and voluntary plea supported by an independent basis in fact containing each of the essential elements of the three offenses * * *. I will accept your plea of guilty to these three counts, and enter a judgment of guilty on those pleas. Defense counsel then asked that Mr. Anderson be released pending sentencing. In the course of her argument-again, made in this same hearing, immediately after the court had accepted Mr. Anderson's guilty plea-his counsel asserted that the conditions of his confinement had been "deplorable", that the indoor temperature of the un-air-conditioned facility approached 120 degrees, and that he had "served a number of months in solitary confinement", had been "denied access to his attorneys a great deal of the time", and had been "denied medical care". The prosecutor opposed the request for release pending sentencing, and her comments included the following: As Your Honor remembers, Mr. Anderson has not been a model prisoner. Some of the reasons why his experiences have been the way they have been was his own making. Mr. Anderson was placed in a different facility, not the D.C. Jail, by request of the Court, and he chose to violate not only their rules, he chose to violate the law. As the Court recognized and the Court heard the fact that contraband had been brought into CTF for Mr. Anderson, which included a cell phone that had Internet service, long distance, overseas capacity, the Court said I've had people in front of me in this courtroom who were found guilty of offenses like that, that was a crime. So I understand that he has not had an easy time in the D.C. Jail, but that is because of what he did.
The District Court denied the request for release and scheduled the sentencing hearing. At the September 2006 hearing at which Mr. Anderson pleaded guilty, neither Mr. Anderson, nor his counsel, nor the judge made any suggestion that the conditions of his confinement affected the voluntary nature of his plea.

The March 2007 sentencing hearing
Mr. Anderson's sentencing hearing took place over several days in March 2007. At that hearing, The government presented evidence by three expert witnesses concerning the amount of income received by Mr. Anderson during 1998 (Count 5) and 1999 (Count 6), and the calculation of taxes not paid to the United States and the District of Columbia governments. The government's experts testified that in 1998 and 1999 Mr. Anderson failed to report $365,484,654 in income on his federal and D.C. tax returns. According to those experts, the total amount of unpaid federal taxes for 1998 and 1999 was $140,587,613. The government's experts further testified that Mr. Anderson defrauded the D.C. government of taxes during 1999 (Count 11) in the amount of $22,809,032. ***United States v. Anderson, 491 F. Supp. 2d at 2-3. At the hearing the Government put into evidence a 270-page summary of the computation of corrected taxable income. 9 It appears that, at the sentencing hearing, Mr. Anderson argued that the length of his sentence should take into account the poor conditions of the D.C. jail in which he had been confined. On the subject of his having been moved to the D.C. jail, the judge observed: The truth is that Judge Kay and I evaluated the evidence that was presented to us and we made judgments that led to that, to his being there, and I think that it was the right judgment at the time, even though I don't like sending anybody to the DC jail. His own [pg. 265] conduct led to part of his trauma there and part of his being in isolation, but not all of it. So I factor that into my sentence *** .
Sentence was orally announced on March 27, 2007, and a written judgment reflecting the oral announcement was filed June 15, 2007. Mr. Anderson was sentenced to nine years' imprisonment for criminal tax evasion with respect to tax years 1998 and 1999. The District Court also imposed a concurrent sentence of four years' imprisonment on the fraud count.

The parties' appeals
Both parties appealed aspects of the sentence, but Mr. Anderson did not appeal the conviction itself. 10Mr. Anderson has taken no action to withdraw his guilty plea or to challenge the conviction based on the plea. Instead, Mr. Anderson has stated only that he intends, at some point in the future, to challenge his sentence by filing a so-called 2255 motion (i.e., a motion that is made pursuant to 28 U.S.C. sec. 2255 (2006) to vacate, set aside, or correct a sentence).

The IRS's notice of deficiency
On July 17, 2007, the IRS issued a notice of deficiency to Mr. Anderson for the years 1995 through 1999, more than six and a half years after he had filed the latest of his returns for those years. The adjustments in the notice of deficiency were derived from the amounts given in the superseding indictment in the criminal case. 11 The computations in the notice of deficiency also reflect additional adjustments for itemized or standard deductions and for personal exemptions for each year. At the time the IRS issued the notice of deficiency, the agency had access to the superseding indictment, the admission in Mr. Anderson's plea agreement that the tax loss in the criminal matter exceeded $100 million, and the 270-page summary of the computation of corrected taxable income that had been introduced in evidence at the sentencing hearing in Mr. Anderson's criminal case. However, the IRS did not have access to the supporting evidence that was presented to the grand jury, because such evidence is part of the record of the criminal case that is sealed pursuant to rule 6 of the Federal Rules of Criminal Procedure.
The parties' pleadings in this case
Mr. Anderson filed his petition in this case on September 7, 2007, at which time he resided in New Jersey. The petition alleges: Due to the conditions in which he was held and threats to his witnesses, [ 12 ] petitioner was compelled to accept a plea agreement. *** Petitioner and his legal counsel, on the record a[t] the plea hearing, made clear that petitioner did not agree with most of the claims and allegations made against him. He absolutely did not agree that he ever received any income or had any onwership [sic] interest [ 13 ] in Gold & Appel Transfer S.A. [Emphasis added.] The petition denies that any fraud was committed, and it thereby implicitly asserts both that Mr. Anderson does not owe fraud [pg. 266] penalties and that the assessment of any tax deficiency is barred by the statute of limitations. 14 Respondent prepared the answer (filed November 7, 2007) on the basis of facts the IRS had developed prior to the criminal referral and documents available in the public record of the criminal case, including the superseding indictment, the summary computation of corrected taxable income, motion papers, and transcripts of various hearings.In his reply filed November 27, 2007, Mr. Anderson stated that he is innocent of tax fraud with respect to tax years 1998 and 1999 because he is innocent of tax fraud with respect to the three prior tax years 1995 through 1997 (for which years the charges against him had been dismissed), and the facts and issues relating to tax fraud in 1998 and 1999 are "exactly the same" as in 1995 through 1997: [Petitioner d]enies that the[re] was any fraud by petitioner in 1998 and 1999 and denies that the doctrine of collateral estoppel (estoppel by judgement) applies in this matter. *** The issues relating to tax fraud in 1998 and 1999 are exactly the same as the issues in 1995, 1996 and 1997. The exact same fact [sic] and circumstances are inextricably linked for all the years 1995 to 1999. It would be an injustice to not resolve the entire issue of fraud due to a technicality. *** Petitioner however knows for certain without reservation that he did not commit a tax fraud. He had neither the motive, intent or history or dishonest acts needed to commit such a fruad [sic]. Petitioner ask[s] the court to review the entire 1995 to 1999 time period in relation to the issues raised in this matter.

The Government's Rule 6(e) motion
After respondent filed the answer here, Jeffrey A. Taylor, the United States Attorney for the District of Columbia, filed with the D.C. District Court, at the request of the IRS, a motion for an order under rule 6(e) of the Federal Rules of Criminal Procedure authorizing disclosure of the grand jury evidence from Mr. Anderson's criminal case to the IRS (the Rule 6(e) motion). In his memorandum in support of the motion Mr. Taylor stated: [U]nless the grand jury materials are disclosed to the Internal Revenue Service, the result may clearly be an injustice. Walter Anderson may not pay the full tax due because the Internal Revenue Service cannot fully and adequately defend against the assertions he has made in the United States Tax Court without the grand jury materials.In support of the Rule 6(e) motion, Mr. Taylor submitted an affidavit of respondent's counsel (the Rule 6(e) affidavit) explaining as follows 15 the need for the evidence developed through the grand jury investigation: [The] materials from the grand jury investigation of Walter Anderson contain the evidence needed to explain and support the Internal Revenue Service determinations
of additional tax, as well as to prove the fraud necessary to sustain the civil fraud penalties and to hold open the statute of limitations on assessment of the tax for 1995 through 1997. *** In the absence of the disclosure requested in this motion, it is likely that injustice will occur in the course of the resolution of the issues in the Tax Court cases. The ability of the Internal Revenue Service to obtain documents and testimony from third party witnesses through pre-trial discovery is limited under Tax Court Rules, making it difficult to replicate the work of the grand jury prior to a trial of the Tax Court case. If the Internal Revenue Service is unable to develop the evidence needed to prove Mr. Anderson's fraud to the Tax Court for 1995 through 1997 (the years not included in the guilty plea and criminal judgment) it will not only be unable [pg. 267] to carry its burden of proof on the fraud penalties, but it may be unable to overcome the defense of the statute of limitations. [Emphasis added.] The District Court granted the Rule 6(e) motion on April 16, 2008. However, the District Court conditioned its allowance of the disclosure on the IRS's providing an electronic copy of the grand jury evidence to Mr. Anderson. Since Mr. Anderson has no access to a computer at the Federal correctional institution where he is serving his sentence, and the IRS has yet to find an alternative means of sharing the information with him, the IRS still has no access to the grand jury evidence.

Discussion I. Allegations of the Parties
Mr. Anderson moves for summary judgment on the grounds that the IRS's statements in support of the Rule 6(e) motion- representing that the grand jury evidence is "needed" for the IRS to prove its case, and that without such evidence respondent may be unable to carry the burden of proof or overcome the defense of the statute of limitations-constitute an admission that the IRS lacked sufficient evidence on which to base its notice of deficiency and to defend this case in the Tax Court. Respondent cross-moves for partial summary judgment on the grounds that Mr. Anderson is collaterally estopped from contesting that he fraudulently underpaid his Federal income taxes in 1998 and 1999, because his guilty plea for criminal tax evasion under section 7201 as to 1998 and 1999 is"conclusive and binding" as to those tax years. Respondent further contends that collateral estoppel also applies to tax years 1995 through 1997, because, in his reply, Mr. Anderson stated that the issues relating to tax fraud in 1998 and 1999 are "exactly the same" as the issues in 1995 through 1997. In essence, respondent argues that if Mr. Anderson concedes that the issues are "exactly the same" for all
five tax years at issue, and Mr. Anderson is guilty of tax fraud for two of the five tax years, then he must be guilty of tax fraud for all five of the tax years at issue.

II. Standard for Summary Judgment
Summary judgment is intended to expedite litigation and avoid unnecessary and expensive trials. Fla. Peach Corp. v. Commissioner, 90 T.C. 678, 681 (1988). The Court may grant full or partial summaryjudgment where there is no genuine issue of any material fact and a decision may be rendered as a matter of law. Rule 121(b); Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986); Sundstrand Corp. v. Commissioner, 98 T.C. 518, 520 (1992), affd. 17 F.3d 965 [73 AFTR 2d 94-1198] (7th Cir. 1994).
The moving party bears the burden of proving that no genuine issue of material fact exists, and the Court will view any factual material and inferences in the light most favorable to the nonmoving party. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986); Sundstrand Corp. v. Commissioner, supra at 520; Dahlstrom v. Commissioner, 85 T.C. 812, 821 (1985). If there exists any reasonable doubt as to the
facts at issue, the motion must be denied. Sundstrand Corp. v. Commissioner, supra at 520 (citing Espinoza v. Commissioner, 78 T.C. 412, 416 (1982) ("The opposing party is to be afforded the
benefit of all reasonable doubt, and any inference to be drawn from the underlying facts contained in the record must be viewed in a light most favorable to the party opposing the motion for summary judgment")). The issue of whether Mr. Anderson fraudulently underpaid his Federal income taxes in 1998 and 1999 can be resolved on the basis of the undisputed facts. However, the issue of whether Mr. Anderson fraudulently underpaid his Federal income taxes in the three previous tax years, and the issue of the amounts of the deficiencies (and the fraud penalty thereon) Mr. Anderson owes for all five of the tax years at issue, remain for trial.

III. Mr. Anderson's Motion for Summary Judgment
In his motion for summary judgment, Mr. Anderson asks this Court to grant him summary judgment on all disputed issues because (i) "no valid 'Determination' was made" with respect to him under section[pg. 268] 6212, and thus, the notice of deficiency sent to him was invalid; and (ii) the claims in the notice of deficiency and in respondent's pleadings "can not be adequately supported" by the available evidence. This is the case, he argues, because the IRS admitted that it lacks sufficient evidence on which to base the notice of deficiency and to defend this case. It made these admissions (he contends) in the Rule 6(e) motion and the Rule 6(e) affidavit, which both request the District Court to release the grand jury evidence from Mr. Anderson's criminal case on the grounds that such evidence is likely to be "needed" for respondent to meet the burden of proof in this case. From this purported admission, Mr. Anderson argues
that he has rebutted the presumption of correctness that is normally accorded to a notice of deficiency and has shifted the burden of proof to respondent-a burden that he argues respondent admits he cannot meet because of the current lack of access to the grand jury evidence. Thus, Mr. Anderson appears to make two distinct arguments. First, he appears to challenge whether the notice of deficiency reflects a valid determination under section 6212. Second, he argues, in effect,
that he has supported, with evidence sufficient under Rule 121, his position that he committed no fraud, and because respondent lacks the "needed" evidence from the grand jury record in his criminal case, respondent cannot raise any genuine issue of material fact, and we must grant judgment in Mr. Anderson's favor as a matter of law. A. The notice of deficiency reflects a valid determination. Mr. Anderson argues that the IRS made no valid determination under lacked sufficient evidence on which to base its notice of deficiency. 16 section 6212 because the IRS Section 6212(a) requires the
IRS to determine that a deficiency exists before issuing a notice of deficiency. If a purported notice of deficiency reveals on its face that no determination of a tax deficiency has been made with respect to the taxpayer who is named in the notice, it does not meet the requirements of Court has no jurisdiction to hear a case Scar v. Commissioner, 87-950] arising therefrom. (9th Cir. 1987), revg. However, under Campbell v. Commissioner, section 6212(a), and this

814 F.2d 1363, 1370 [59 AFTR 2d
81 T.C. 855 (1983). 90 T.C. 110, 113 (1988), if "the notice of deficiency does
not reveal on its face that the Commissioner failed to make a determination, a presumption arises that there was a deficiency determination." This presumption is made "conclusive" upon the presentation of further evidence that ties the calculations in the notice of deficiency to the taxpayer who is named in the notice. See id. For example, in Campbell we held that the existence of other supporting schedules in the IRS's case file that clearly tied the notice of deficiency to items reported on the correct taxpayer's tax return made the presumption of a valid determination conclusive. Id. The purpose of a notice of deficiency is to inform a taxpayer that a deficiency has been determined, specify the year for which the deficiency is determined, and state the amount of the deficiency in unequivocal terms, all in a communication sent to the right taxpayer at his last known address. 17 In rare cases, such as Scar v. Commissioner, supra, where the calculation of the deficiency in the notice of deficiency has no connection whatsoever to the taxpayer who is named in the notice, the notice is invalid on its face. In the instant case, the notice of deficiency is facially valid and the presumption of correctness applies, because the notice states a deficiency and the tax years for which the deficiency is determined, correctly refers to Mr. Anderson, and was sent to his last known address. In fact, the notice of deficiency even
explains the [pg. 269] IRS's calculation of the deficiency by reference to various sections of the Internal Revenue Code. 18 Moreover, this presumption is made "conclusive", because the supporting documents attached to the notice of deficiency all directly relate to Mr. Anderson's tax returns. Furthermore, the facts of the instant case are not analogous to the extreme facts of Scar v. Commissioner, supra, where a notice of deficiency was held to be facially invalid because the IRS made no determination with respect to the taxpayers who were named in the notice. In that case, the Commissioner acknowledged that the deficiency shown on the notice of deficiency was not based on the taxpayers' return and that the notice of deficiency referred to a tax shelter that had no connection with the taxpayers or their return. Id. at 1368. In contrast, the notice of deficiency sent to Mr. Anderson calculates a deficiency based upon Mr. Anderson's returns, his bank accounts, and the income of a company that Mr. Anderson admittedly controlled for purposes of Federal securities law. Though Mr. Anderson disputes that he owned Gold & Appel for Federal tax purposes during the tax years at issue, even he does not allege that he had no connection with Gold & Appel prior to receiving the notice of deficiency. Thus, the notice of deficiency herein is not facially invalid under the rationale of Scar v. Commissioner, supra. Rather, the notice of deficiency is valid, and we have jurisdiction to hear this case pursuant to 6213(a). B. Respondent raised genuine issues of material fact as to Mr. Anderson's contention that there is no evidence to support respondent's position. As noted above in part II, we grant summary judgment only if the moving party shows that no genuine issue exists as to any material fact and that the legal issues presented by the motion should be decided in favor of the moving party as a matter of law. In his memorandum in support of his motion for summary judgment Mr. Anderson alleges that the claims in respondent's pleadings are "not supported by any evidence" and, therefore, summary judgment should be granted in his favor. To support this contention, he cites the IRS's statements in support of its Rule 6(e) motion, in which it represented to the District Court that the grand jury evidence from his criminal case is likely to be "needed" in order to prove the IRS's case in the Tax Court. Mr. Anderson argues that these statements constitute respondent's admission that there is insufficient evidence to defend this case. It is true that when a party (here, respondent) has the burden of proof on an issue (here, fraud), the other party (here, Mr. Anderson) may move for summary judgment on the grounds that evidence is lacking. The question whether the movant must instead somehow prove a negative was answered by the Supreme Court in Celotex v. Catrett, 477 U.S. 317 (1986). Mr. Anderson does not cite Celotex, but it vindicates his apparent intuition that respondent's burden of proof on the fraud issue should affect the summary judgment dynamic: [T]he plain language of Rule 56(c) [equivalent to Tax Court Rule 121(b)] mandates the entry of summary judgment, after adequate time for discovery and upon motion, against a party who fails to make a showing sufficient to establish the existence of an element essential to that party's case, and on which that party will bear the burden of proof at
trial. In such a situation, there can be "no genuine issue as to any material fact," since a complete failure of proof concerning an essential element of the nonmoving party's case necessarily renders all other facts immaterial. The moving party is "entitled to a judgment as a matter of law" because the nonmoving party has failed to make a sufficient showing on an essential element of her case with respect to which she has the burden of proof. *** [Id. at 322-323.] [pg. 270] Mr. Anderson does cite Anastasato v. Commissioner, Cir. 1986) (citation omitted), which holds thata court must not give effect to the presumption of correctness [of a deficiency determination] in a case involving unreported income if the Commissioner cannot present "some predicate evidence connecting the taxpayer to the charged activity." *** [ 19 ] 794 F.2d 884, 887 [58 AFTR 2d 86-5349] (3d
Mr. Anderson cites Anastasato as pertinent to his own situation, where (he says) respondent admittedly "needs" still-unavailable grand jury information and therefore lacks evidence to support the determination of fraud. Since (Mr. Anderson argues) respondent has no evidence to connect him with the alleged unreported income, the IRS's determination can have no presumption of correctness under Anastasato. And, if Mr. Anderson were right as to the state of the evidence, he could round out the argument by stating that because respondent has no evidence to carry the burden of proof on the fraud issue, Mr. Anderson is entitled to prevail on summary judgment. However, Mr. Anderson has in fact failed to show that no genuine issue exists as to any material fact. Contrary to Mr. Anderson's claims, respondent does have evidence of civil tax fraud in all five tax years at issue. 20 Though Mr. Anderson correctly notes that the IRS has been unable to access the "needed" grand jury evidence from his criminal case, the IRS does have access to his indictments for criminal tax evasion in 1995 through 1999, 21 his guilty plea for criminal tax evasion in 1998 and 1999, 22 and the statements he and his counsel made on the record at his plea hearing. Furthermore, Mr. Anderson's reliance on Anastasato is misplaced. Though Mr. Anderson correctly states the rule of Anastasato, he has failed to show that respondent lacks "some predicate evidence" connecting him with Gold & Appel and its income. Instead, Mr. Anderson admits that he controlled Gold & Appel for purposes of Federal securities law; and like the taxpayer in Anastaso, Mr. Anderson is connected with the "charged activity" of fraudulently underpaying his income taxes by sufficient "predicate evidence"-including his superseding indictment, his guilty plea, and the statements he and his counsel made at his plea hearing. Therefore, the presumption of correctness applies to the IRS's determination in the instant case.
Since respondent has presented evidence of civil tax fraud in the form of Mr. Anderson's guilty plea for criminal tax evasion in 1998 and 1999 and his indictments for criminal tax evasion in 1995 through 1999, we hold that Mr. Anderson has failed to show that no genuine issue exists as to any material fact, and his request for summary judgment will be denied. Even if respondent's evidence were insufficient to raise, for the years 1995 through 1997, a genuine issue of material fact as to Mr. Anderson's motion, the motion should still be denied. Rule 121(e) provides: If it appears from the affidavits of a party opposing the motion that such party cannot for reasons stated present by affidavit facts essential to justify such party's opposition, then the Court may deny the motion or may order a continuance to permit affidavits to be obtained or other steps to be taken or may make such other order as is just. *** [Emphasis added.] [pg. 271] Respondent's opposition includes the affidavit submitted in support of the Government's Rule 6(e) motion before the District Court, and the District Court's order granting that motion. The IRS has demonstrated (both to that court and here) that it is entitled to get the information that the Government developed during its investigation and prosecution of Mr. Anderson. The only reason that it does not yet have that information is that Mr. Anderson is still incarcerated, and the IRS therefore cannot fulfill a precondition of receiving the Rule 6(e) information- i.e., it cannot yet share it with Mr. Anderson. That is, the IRS is being deprived of the information because Mr. Anderson is incarcerated for committing a crime. This Court could hardly let Mr. Anderson's criminally adjudicated guilt become a reason that he prevails in the civil suit (by blocking the IRS's receipt of information). Rather, even if it were true that, for 1995 through 1997, respondent were unable to submit sufficient evidence to oppose summary judgment, the Court would deny Mr. Anderson's motion and defer any summary adjudication of its issues until respondent has had a reasonable opportunity to obtain the Rule 6(e) information and to conduct reasonable followup discovery.

IV. Respondent's Motion for Partial Summary Judgment
A. To prevail in this case, respondent must prove fraud. The issue raised is whether Mr. Anderson is liable for penalties for fraud for the tax years at issue under section 6663. Respondent bears the burden of proving civil tax fraud. See sec. 7454(a); Rule142(b). If respondent fails to prove fraud, then the statute of limitations may prevent the IRS from assessing and collecting any of the deficiencies or penalties. See sec. 6501(a).
Mr. Anderson filed income tax returns for 1995, 1996, 1997, 1998, and 1999 on April 15, 1996, June 21, 1997, August 31, 1998, September 30, 1999, and October 19, 2000, respectively. The IRS issued a notice of deficiency with respect to tax years 1995 through 1999 to Mr. Anderson on July 17, 2007.
Generally, the IRS must assess a deficiency within three years of the date on which the tax return that relates to the deficiency was filed. Sec. 6501(a). Here, more than three years has elapsed between
the filing date of Mr. Anderson's tax return for each of the five tax years at issue and the date of issuance of the notice of deficiency, which is the first step in the process of assessing a deficiency. If the general rule of section 6501(a) applies, then the IRS has failed to assess the deficiency within the period of
limitations and is barred from assessing and collecting any of the deficiencies or additions to tax for the five tax years at issue. However, if the deficiency is attributable to fraud, then the IRS may assess the deficiency at any time. See sec. 6501(c)(1). Thus, the entirety of the instant case may turn on section 6663. Because Mr. Anderson entered a plea of
whether Mr. Anderson is liable for fraud under guilty to the charge under

section 7201 of willfully attempting to evade or defeat income tax in 1998
and 1999, but not in 1995 through 1997, we will bifurcate our treatment of the fraud issue and first deal with 1998 and 1999 and respondent's assertion of collateral estoppel as to those tax years. B. Collateral estoppel bars Mr. Anderson's relitigation of his fraud as to the years 1998 and 1999. 1. Mr. Anderson's plea of attempting to evade or defeat tax establishes his fraud. Respondent asserts that Mr. Anderson's guilty plea to two counts of criminal tax evasion under section 7201 with respect to tax years 1998 and 1999 should collaterally estop him from contesting that he fraudulently underpaid his income taxes in those tax years. In Montana v. United States, 440 U.S. 147, 153-154 (1979), the Supreme Court explained the doctrine of collateral estoppel as follows: Under collateral estoppel, once an issue is actually and necessarily determined by a court of competent jurisdiction, that determination is conclusive in subsequent suits based on a different cause of action involving a party to the prior litigation. [pg. 272] The three Internal Revenue Code sections involved in this collateral estoppel question are 7201 (defining the crime of "attempt[ing] *** to evade or defeat any tax"), section
section 6501(c)(1) 23
(permitting an assessment of tax at any time "[i]n the case of a false or fraudulent return with the intent to evade tax"), and section 6663(a) (imposing a civil penalty for underpayments "due to fraud"). Mr.
Anderson was previously convicted of "attempt[ing] *** to evade or defeat" his income tax liability for 1998 and 1999 (under section 7201), whereas the issues now before us are whether he filed "false or section 6501(c)(1)), and whether he had tax
fraudulent return[s] with the intent to evade tax" (under underpayments "due to fraud" (under

section 6663). Though the "evade or defeat"wording of the
criminal statute does not include the "fraud" vocabulary of the two civil statutes, an evasion conviction established fraud. We have repeatedly held that "[a] taxpayer is collaterally estopped from denying civil tax fraud under section [6663] *** when convicted for criminal tax evasion under same taxable year." DiLeo v. Commissioner, 96 T.C. 858, 885 (1991), affd. section 7201 for the 959 F.2d 16 [69
AFTR 2d 92-998] (2d Cir. 1992). 24 2. Mr. Anderson's arguments against collateral estoppel lack merit. Mr. Anderson contends that we should disregard his criminal conviction and that collateral estoppel therefrom should not constrain him in the current civil litigation, because (he says) (i) he pleaded guilty under duress to escape the poor conditions of the D.C. jail, (ii) he did not allocute to any specific facts in his guilty plea to which collateral estoppel could apply, (iii) the evidence before this Court is materially different from the evidence in his criminal case, (iv) his criminal case is unresolved because he intends to file a "2255 motion" at some time in the future, and (v) some caselaw exists to support his contention that a taxpayer is not necessarily collaterally estopped from denying civil tax fraud under Tax Court proceeding when convicted for criminal tax evasion under taxable year. section 6663 in a

section 7201 for the same
a. Duress
Mr. Anderson alleges that he pleaded guilty only because of the conditions under which he was confined in the D.C. jail pending trial. For that reason he contends that we should disregard his guilty plea to the counts under section 7201. This argument cannot avail.
It is true that a conviction can be set aside upon a showing that the defendant's plea was coerced or otherwise improper, but that relief generally must be requested either in a direct appeal from the court that entered the conviction or in a habeas proceeding. 25 The facts about the D.C. jail that Mr. Anderson alleges in order to undermine the voluntary character of his plea were explicitly on the record at his plea hearing in the D.C. District Court. Those allegations were heard by the District [pg. 273] Court judge who carefully examined Mr. Anderson to assure that the plea was knowing and voluntary and then accepted his plea. However, we need not attempt to anticipate what the District Court might do if it were asked to set aside the plea, because Mr. Anderson has taken no action in the D.C. District Court to withdraw his guilty plea or to challenge the conviction based on the plea (perhaps because he sees that such a request would be futile). 26 Mr. Anderson's attempted collateral attack in the Tax Court on the validity of his previous conviction in the District Court is improper. An issue resolved in favor of the United States in a criminal prosecution may not be contested by the same Tomlinson v. Lefkowitz, 334 F.2d 262 [14 AFTR 2d
5169], defendant in a civil suit. 264 (5th Cir. 1964) (citing Local 167, Intl. Bhd. of Teamsters v. United States, 291 U.S. 293 (1934), and Emich Motors Corp. v. Gen. Motors Corp., 340 U.S. 558, 568-569 (1951)); Ochs v. Commissioner, T.C. Memo. 1986-595 [86,595 PH Memo TC], 52 TCM (CCH)
1218, 1220 ("A civil proceeding is an inappropriate vehicle for a collateral attack on a previous criminal proceeding"). Thus, Mr. Anderson's conviction for violating which collateral estoppel lies. section 7201 is a final judgment from

b. Allocution to Specific Facts
Mr. Anderson alleges that he did not allocute or admit to any specific facts in his guilty plea to which collateral estoppel could apply. He bases this argument, in large part, on a statement that he made at his plea hearing: THE DEFENDANT: Yes. However, we don't agree with all of the allegations of the government, but I am agreeing to plead guilty to those charges. [Emphasis added.]
If a defendant pleads guilty but denies particular allegations in the indictment, then it is possible that collateral estoppel will not bind the defendant to those denied allegations, 27 but Mr. Anderson failed to specifically deny any particular fact, allegation, or issue in the indictment or plea agreement at his plea hearing or otherwise-he merely stated that he did not agree with "all of the allegations of the government". Furthermore, Mr. Anderson did allocute to specific facts at his plea hearing. His defense counsel stated-and Mr. Anderson agreed-that "over the years" he retained control over the assets of Gold & Appel and was required to pay taxes on the gains from those assets by Federal law. Mr. Anderson also agreed that for purposes of computing his sentence, the Government could prove that the total tax loss was in excess of $100 million. 28 Finally, when the District Court judge asked Mr. Anderson whether he was "pleading guilty to [tax evasion] voluntarily and because [he is] guilty", Mr. Anderson responded "Yes." Morever, a "plea of guilty *** is a conclusive judicial admission of all of the essential elements of the offense which the indictment charges." Arctic Ice Cream Co. v. Commissioner, 43 T.C. 68, 75 (1964).
Therefore, in addition to his allocutions, Mr. Anderson admitted and is estopped from contesting the existence of the essential elements of criminal tax evasion with respect to tax years 1998 and 1999, which are "identical" to the elements of civil tax fraud. See Uscinski v. Commissioner, 2006-200 [TC Memo 2006-200]. T.C. Memo.
c. Change in Evidence
Mr. Anderson alleges that "three significant and material evidentiary changes have occurred [since his criminal case] which completely change the complexion of the issues that the Tax Court will now con- [pg. 274] sider." For that reason he contends that the facts before this Court are "so dissimilar" from the facts before the District Court in his criminal case that collateral estoppel should not apply. This argument cannot avail. The three items that Mr. Anderson cites are (i) a report prepared at his request by Eisner LLP, an accounting and advisory firm, which analyzes Mr. Anderson's relationship to Gold & Appel and concludes, among other things, that he intended to legally avoid (rather than to criminally evade) Federal income taxes on the company's income; (ii) a Washington Post article 29 that asserts the Government "has doubts about whether Anderson has any sizable assets hidden abroad" on the basis of two anonymous "law enforcement sources familiar with the case", which Mr. Anderson construes to be an admission on the part of the Government that he is not hiding assets overseas; and (iii) respondent's admission, in the answer, that Mr. Anderson formed the Smaller World Trust in 1993. As we noted (supra note 5), the Court permitted respondent to amend the answer and withdraw the admission that Mr. Anderson formed the Smaller World Trust in 1993, and therefore Mr. Anderson cannot rely on that admission. Neither the report by Eisner LLP nor the Washington Post article affects the application of collateral estoppel in this case. Quite apart from any hearsay or other evidentiary issues that would preclude reliance on those materials, the fact that Mr. Anderson has pleaded guilty to criminal tax evasion with respect to tax years 1998 and 1999 remains. A "plea of guilty *** is a conclusive judicial admission of all of the essential elements of the offense which the indictment charges." Arctic Ice Cream Co. v. Commissioner, supra at 75. Therefore, even if we were to find the report by Eisner LLP or the Washington Post article to be persuasive, Mr. Anderson has admitted and is estopped from contesting the existence of the essential elements of criminal tax evasion with respect to tax years 1998 and 1999.

d. Mr. Anderson's Anticipated 2255 Motion
Mr. Anderson alleges that his criminal case is unresolved because he intends to file a "2255 motion" under 28 U.S.C. section 2255. For that reason, he contends that "[t]he matters related to his plea agreement which relates to tax years 1998 and 1999 are still open, have not been finally determined and thus collateral estoppel should not apply in this instance." This argument cannot avail. No court has granted Mr. Anderson any relief under 28 U.S.C. section 2255, nor has he even filed any motion requesting such relief, so it would be speculative for this Court to imagine how the granting of such
a motion might impact the finality of Mr. Anderson's criminal conviction for purposes of collateral estoppel in this or other civil cases. "It is the general rule that issue preclusion attaches only `when an issue of fact or law is *** determined by a valid and final judgment", Arizona v. California, 530 U.S. 392, 414 (2000) (quoting 1 Restatement, Judgments 2d, sec. 27 (1982)); and Mr. Anderson's conviction is valid and
final. Mr. Anderson has cited no authority, and the Court is aware of none, to suggest that a criminal conviction lacks finality for purposes of collateral estoppel unless and until all potential 2255 motions are resolved. 30 Thus, the possibility that Mr. Anderson may file a 2255 motion does not affect the application of collateral estoppel in this case.

e. Application of Collateral Estoppel to Criminal Convictions in the Tax Court
Mr. Anderson argues-citing three opinions from this Court-that a taxpayer [pg. 275] is not necessarily collaterally estopped from denying civil tax fraud under section 6663 in a Tax Court proceeding when
convicted for a tax crime for the same taxable year. However, Mr. Anderson's reliance on Jondahl v. Commissioner, T.C. Memo. 2005-55 [TC Memo 2005-55], Bierschbach v. Commissioner, T.C. Memo. 1968-273 T.C.
Memo. 1988-199 [88,199 PH Memo TC], and Nigra v. Commissioner, [68,273 PH Memo TC], is misplaced.
Jondahl and Bierschbach both involved convictions for filing a false return under conviction that does not prove civil tax fraud under
section 7206(1), a 84

section 6663. Wright v. Commissioner,
T.C. 636, 643 (1985). Mr. Anderson's conviction, on the other hand, was for "attempt[ing] *** to evade or defeat any tax" under supra part IV.B.1. Nigra, on the other hand, involved a plea of nolo contendere-not a guilty plea. "A plea of nolo contendere by a taxpayer to a charge of criminal tax fraud and resulting conviction do not bar him from disputing the imposition of civil fraud penalties for the same taxable years", because "[t]he doctrine of collateral estoppel raised by a plea of guilty to criminal tax fraud is not applicable to a plea of nolo contendere." Vazquez v. Commissioner, T.C. Memo. 1993-368 [1993 RIA TC Memo 93,368], 66 TCM (CCH) section 7201, a conviction that does prove fraud under section 6663. See
406, 415 [1993 RIA TC Memo 93,368] n.12 (citing Doherty v. Am. Motors Corp., 728 F.2d 334, 337 (6th Cir. 1984), Hicks Co. v. Commissioner, 56 T.C. 982, 1027 (1971), affd. 470 F.2d 87 [31 AFTR 2d

73-382] (1st Cir. 1972), and Godfrey v. Commissioner,

T.C. Memo. 1968-199 [68,199 PH Memo
TC])). Mr. Anderson, however, entered a plea of guilt, not a plea of nolo contendere; and a guilty plea resulting in a conviction for criminal tax evasion under section 7201 conclusively establishes fraud in
a subsequent civil tax fraud proceeding through the application of the doctrine of collateral estoppel. DiLeo v. Commissioner, 96 T.C. at 885; Marretta v. Commissioner, 2004-128], affd. T.C. Memo. 2004-128 [TC Memo
168 Fed. Appx. 528 [97 AFTR 2d 2006-1206] (3d Cir. 2006).
C. Partial summary judgment is appropriate here. Respondent has moved only for partial summary judgment. Respondent requests a holding that Mr. Anderson committed fraud but defers the question of the amounts of his liabilities. Mr. Anderson argues that it serves no purpose for this Court to rule on whether an underpayment in any of the tax years at issue is due to fraud before it has determined the amount, if any, of the underpayment. He observes that if the amount of the underpayment for a given year is later found to be zero, then there would be no fraud penalty. However, this scenario is not possible here. "'[T]he doctrine of collateral estoppel bars *** [the taxpayer convicted under section 7201] from relitigating in the instant case the matters litigated in ***
[the taxpayer's] criminal tax proceeding, i.e., whether *** [the taxpayer] underpaid his tax for each of the taxable years *** and whether his underpayment of such tax for each such year was due to fraud." Christians v. Commissioner, Wilson v. Commissioner, T.C. Memo. 2008-220 [TC Memo 2008-220] (quoting, with alterations, T.C. Memo. 2002-234 [TC Memo 2002-234]). Thus, Mr. Anderson is
collaterally estopped from litigating whether there is an underpayment (however small) in either year and whether any such underpayment is due to fraud. Furthermore, in his allocution at his plea hearing, Mr. Anderson specifically conceded, for purposes of computing his sentence, that the Government could prove that the total tax loss for tax years 1998 and 1999 was in excess of $100 million. See supra p. 14. He cannot now deny that fact. Therefore, we hold that respondent has shown that he is entitled to summary judgment with respect to the issue of whether collateral estoppel applies to establish civil tax fraud in 1998 and 1999. We hold that the statute of limitations does not bar assessment of Mr. Anderson's tax liability for those years and that he will be liable for the fraud penalty. However, the issue of the amounts of the deficiencies of tax and penalties in 1998 and 1999 remains for trial. D. On the record before us, collateral estoppel does not bar Mr. Anderson's liti- [pg. 276] gation of fraud as to the years 1995 through 1997. Respondent asserts that Mr. Anderson's guilty plea to two counts of criminal tax evasion under section 7201 with respect to tax years 1998 and 1999 should collaterally estop him from contesting that he fraudulently underpaid his income taxes in 1995 through 1997. However, Mr. Anderson did not enter a guilty plea for tax years 1995 through 1997; rather, those charges were dismissed.

As noted above, the burden of proving fraud under

section 6663 is on respondent. See
sec.
7454(a); Rule 142(b). Furthermore, a guilty plea to criminal tax evasion under

section 7201 in one tax
year conclusively establishes fraud in that year, but not in other tax years. "[P]roof of fraud for one year will not sustain the respondent's burden of proving fraud in another year." Estate of Hanna v. Commissioner, T.C. Memo. 1976-32 [76,032 PH Memo TC], 35 TCM (CCH) 128, 135 [76,032

PH Memo TC] (citing McLaughlin v. Commissioner,

29 B.T.A. 247, 249 (1933)). Thus, the mere fact
that Mr. Anderson had pleaded guilty to tax evasion in 1998 and 1999 could not, by itself, be determinative of whether he had fraudulently underpaid his income taxes in the prior years 1995 through 1997. However, to the mere fact of Mr. Anderson's 1998 and 1999 guilty plea respondent adds the observation that, in his reply, Mr. Anderson has admitted that the facts and issues relating to tax fraud in 1998 and 1999-tax years in which we have held that he is collaterally estopped from denying that he committed civil tax fraud-are "exactly the same" as the issues in 1995 through 1997. 31 Respondent argues that since Mr. Anderson is guilty of tax fraud in 1998 and 1999, and since Mr. Anderson stated that the facts and issues are "exactly the same" in all five tax years at issue (1995 through 1999), he must be liable for civil tax fraud in all five tax years. Respondent makes this argument under the rubric of collateral estoppel, but the argument in fact rests on two conjoined principles-i.e., collateral estoppel and judicial admission. Respondent argues that Mr. Anderson is barred by collateral estoppel from denying fraud in 1998 and 1999; that he is bound (in effect, by judicial admission) to his assertion that the facts and issues are the same in all five years; and that his guilt as to the later years should therefore be extrapolated to the earlier years. However, this argument draws unwarranted inferences from Mr. Anderson's statement, deeming him to have admitted things that in fact he has explicitly denied. Mr. Anderson made his statement (that the facts and issues are "exactly the same" in all five of the tax years at issue) in the context of professing his innocence-not admitting his guilt-and of protesting the application of collateral estoppel to 1998 and 1999. In essence, Mr. Anderson argues that he is innocent of tax fraud as to 1995 through 1997 (years for which the charges were dismissed); that the issues relating to tax fraud in 1998 and 1999 are "exactly the same" as the issues in 1995 through 1997; and that his asserted innocence as to the earlier years should therefore be extrapolated to the later years. He argues that he is innocent of tax fraud in 1998 and 1999 and that it would be an "injustice" to apply the doctrine of collateral estoppel-a mere legal "technicality" in his eyes-to prevent him from proving his innocence in those tax years. While we reject Mr. Anderson's argument as to 1998 and 1999 (the years as to which he pleaded guilty), we decline to hold that his protestations of innocence in those later tax years somehow constitute a backhanded admission of guilt in the earlier years. Instead, we hold that, on the record now before us, respondent has failed to show that no genuine issue exists as to any material fact with respect to the question of whether Mr. Anderson fraudulently underpaid
his Federal income taxes in 1995 through 1997, and respondent's request for partial summary judgment with respect to those earlier tax years will be denied. We do not hold today that the question of collateral estoppel is exhausted in this [pg. 277] case as to the years 1995 through 1997. Respondent has failed in his broad attempt to use the doctrine to invoke Mr. Anderson's conviction for 1998 and 1999 in order to impose an ultimate finding of fraud for 1995 through 1997; but a more focused presentation of the facts underlying Mr. Anderson's conviction may resolve some of the factual and legal issues still in the case. A "plea of guilty *** is a conclusive judicial admission of all of the essential elements of the offense which the indictment charges," Arctic Ice Cream Co. v. Commissioner, 43 T.C. at 75; and it is possible that such "elements" could, with a fuller record, be demonstrated to be relevant to (and binding on) the earlier years. That is, there may be facts that were essential to Mr. Anderson's guilty plea as to 1998 and 1999, that are relevant to the years 1995 through 1997, and that he would be estopped from denying-but that are not yet in the record here. 32 In addition, Mr. Anderson's defense counsel's statement that "he admits that over the years he retained control over the assets, and was required under U.S. law to pay taxes on the gains from those assets", see supra p. 14, may have significance, not yet articulated here, for the years 1995 through 1997. 33 For these reasons, today's partial denial of respondent's motion is without prejudice to his renewing that motion with a better record and more focused contentions. To reflect the foregoing, An appropriate order will be issued. 1 Unless otherwise indicated, all citations to sections refer to the Internal Revenue Code of 1986 (26 U.S.C.), as amended, and all citations to Rules refer to the Tax Court Rules of Practice and Procedure. 2 As is set out more fully below, over 99 percent of these deficiencies are attributable to the income of Gold & Appel Transfer, S.A. (Gold & Appel), a British Virgin Islands corporation, which Mr. Anderson controlled for purposes of Federal securities law. Respondent alleges that Gold & Appel is a "controlled foreign corporation" within the meaning of section 957, and that Mr. Anderson must therefore section 951.
recognize a pro rata share of Gold & Appel's so-called subpart F income pursuant to 3
Respondent seeks summary judgment for all five of the tax years at issue (i.e., both the years for which he pleaded guilty and the three prior years for which the charges were dismissed), but only as to the issue of whether Mr. Anderson fraudulently underpaid his income taxes, not as to the actual amounts of tax deficiency and fraud penalty. 4
Respondent's answer states that Mr. Anderson caused Icomnet to transfer its shares of Gold & Appel to Iceberg Transport in 1993. In his petition Mr. Anderson refers to Iceberg Transport as Gold & Appel's "parent corporation", and in his memorandum in support of his motion for summary judgment, Mr. Anderson states that he ceased to be the owner of Gold & Appel in 1993. However, in his pleadings Mr. Anderson repeatedly states that he caused the shares of Gold & Appel to be transferred to the Smaller World Trust. We do not find this claim to be inconsistent with respondent's claim that the shares were transferred to Iceberg Transport, because Mr. Anderson alleges that Iceberg Transport was also an asset of the Smaller World Trust, and under that assumption, a transfer to Iceberg Transport would be tantamount to a transfer to the Smaller World Trust. 5 In Mr. Anderson's criminal case, the prosecution disputed the existence of the Smaller World Trust. Respondent's answer admitted that Mr. Anderson formed the Smaller World Trust in 1993, and Mr. Anderson subsequently cited this admission as evidence that the facts before this Court are materially different from the facts in his criminal case and, therefore, collateral estoppel should not apply. In response, respondent moved for leave to amend the answer to deny the existence of the Smaller World Trust, stating that the prior admission was in error because the prosecution in Mr. Anderson's criminal case had evidence that the formation documents of the Smaller World Trust were backdated. We granted respondent's motion for leave to file amendment to answer by our order dated October 9, 2008. 6 Mr. Anderson filed his return for 1995 on April 15, 1996; for 1996 on June 21, 1997; for 1997 on August 31, 1998; for 1998 on September 30, 1999; and for 1999 on October 19, 2000. 7 Our record does include the prosecutor's reading or paraphrasing of the indictment at the sentencing hearing. See infra p. 13. 8 Presumably, the paragraphs incorporated by reference into Counts Five and Six include facts about Mr. Anderson's ownership and control of Gold & Appel and the related entities, but those paragraphs are not in the record now before us. The record does include the transcript of the hearing of September 8, 2006 (when Mr. Anderson entered his guilty plea), at which (at 18-27) the prosecutor read from or paraphrased portions of the indictment. 9 The record here does not include that 270-page summary. However, respondent's opposition to Mr. Anderson's motion alleged its existence, and in his reply he did not dispute its existence. 10 Mr. Anderson appealed on two grounds: (1) That the District Court violated the Ex Post Facto Clause of Article I, Section 9 of the United States Constitution by using the 2001 Guidelines, which were not in
effect at the time that he pleaded guilty, and (2) that the sentence of 108 months' imprisonment is unreasonable. The Government cross-appealed the District Court's denial of restitution. In United States v. Anderson, 545 F.3d 1072 [102 AFTR 2d 2008-7006] (D.C. Cir. 2008), the Court of Appeals for the
D.C. Circuit rejected Mr. Anderson's arguments and affirmed his sentence of imprisonment but reversed the District Court's denial of restitution. The Court of Appeals remanded the case to the District Court to determine the amount of restitution that was agreed to under the plea agreement. 11 In his memorandum in support of his motion for summary judgment Mr. Anderson states that the notice of deficiency contained calculations which were "copied exactly" from the filings that were made by the prosecution in relation to his criminal case. The record here includes the text of the superseding indictment for two of the years-1998 and 1999-and the amounts for those years in the indictment and in the notice of deficiency do correspond. 12 As to the petition's allegations of threats to witnesses, compare Mr. Anderson's colloquy with the judge at the plea hearing (quoted above): THE COURT: I need to ask you, has anyone threatened you or anyone close to you, or forced you in any way to decide to enter this plea of guilty? (Ms. Peterson [defense counsel] conferred with the defendant) THE DEFENDANT: No, no one has. 13 This allegation of the petition seems to be at odds with the comments actually made by Mr. Anderson's counsel at the plea hearing (quoted above), and explicitly agreed to by him, that "Mr. Anderson does not concede that every fact contained within the indictment is accurate * * *. However, he admits that over the years he retained control over the assets". (Emphasis added.) 14 Under the normal three-year statute of limitations of section 6501(a), the July 2007 notice of
deficiency would have been too late with respect to the 1995-1999 returns, the latest of which was filed in October 2000. However, section 6501(c)(1) provides, "In the case of a false or fraudulent return with
the intent to evade tax, the tax may be assessed *** at any time." 15 As is explained below, the sentences emphasized here are the basis for Mr. Anderson's motion for summary judgment. 16 If Mr. Anderson were to prevail in demonstrating that there was no valid "determination" by the IRS, then
the consequence would be that this Court would lack jurisdiction and would have to dismiss his petition. In his response to respondent's memorandum in opposition to his motion for summary judgment, Mr. Anderson has clarified that he did not intend to argue that this Court lacks jurisdiction. Rather, Mr. Anderson is "completely convinced" that this Court has jurisdiction. As is explained below, we agree. However, because he seems to persist with some aspects of the argument, we address it here despite his ostensible concession. 17 See Commissioner v. Stewart, Commissioner, 186 F.2d 239, 242 [40 AFTR 53] (6th Cir . 1951); Foster v. 756 F.2d
80 T.C. 34, 229-230, affd. in part and vacated in part on other grounds
1430 [55 AFTR 2d 85-1285] (9th Cir. 1985); see also deficiency); Shea v. Commissioner,

sec. 7522 (prescribing the content of a notice of

112 T.C. 183, 197 (1999) ("where a notice of deficiency fails to
describe the basis on which the Commissioner relies to support a deficiency determination *** , the Commissioner will bear the burden of proof"). 18 Mr. Anderson also objects that the notice of deficiency "didn't contain any explanation of the basis upon which the Internal Revenue Service 'determined' that *** [Mr. Anderson] had any tax liability for the income of" Gold & Appel. In fact, the notice of deficiency references various sections of the Internal Revenue Code to explain the alleged items of income and penalties. Furthermore, "the Commissioner need not explain how the deficiencies were determined" for a determination and a notice of deficiency to be valid. Scar v. Commissioner, 81 T.C. 855 (1983). 19 Anastasato goes on to say, "Most of the cases stating that the Commissioner is not entitled to the presumption based on a naked assessment without factual foundation have involved illegal income. *** Given the obvious difficulties in proving the nonreceipt of income, we believe the Commissioner should have to provide evidence linking the taxpayer to the tax-generating activity in cases involving unreported income, whether legal or illegal." Id. at 887. 20 In fact, as is explained below in part IV.B, Mr. Anderson is collaterally estopped from contesting that he fraudulently underpaid his income taxes for tax years 1998 and 1999. 21 Respondent can rely on the indictment. See Whitfield v. Commissioner, [72,139 PH Memo TC], T.C. Memo. 1972-139 814 F.2d 1363, 1367 [59 AFTR 2d 87-950] (9th Cir. 1987), revg.
31 TCM (CCH) 654, 663 (1972) ("At the trial, respondent urged that
petitioner was collaterally estopped from asserting her cash hoard defense. The *** indictment *** was admissible in connection with that allegation"). A grand jury's indictment that led to a conviction is admissible under the hearsay exception of Fed. R. Evid. 803(22) ("Judgment of previous conviction"). See Mike's Train House, Inc. v. Lionel, L.L.C., 472 F.3d 398, 412 (6th Cir. 2006). 22 See Mitchell v. Commissioner, T.C. Memo. 1982-162 [82,162 PH Memo TC] (listing a guilty plea sec. 7201, among other things, as evidence to prove fraud in

for criminal tax evasion in 1968 under
1968 through 1971), affd. without published opinion 720 F.2d 679 (6th Cir. 1983). 23 Respondent's answer also asserts that section 6501(c)(8) (tolling the statute of limitation for
assessment of tax until the date which is three years after the filing date of the information return that relates to such tax) applies with respect to Mr. Anderson's alleged subpart F income from Gold & Appel, because of his alleged failure to file a Form 5471, Information Return of U.S. Persons With Respect To Certain Foreign Corporations, for Gold & Appel and Iceberg Transport for each of the five tax years at issue. However, because neither party addresses cross-motions, we do not address this issue here. 24 See also Amos v. Commissioner, 43 T.C. 50, 55 (1964) ("one who 'willfully attempts *** to evade *** section 6501(c)(8) in connection with the pending
tax' within the meaning of the criminal sanction does so with the requisite fraudulent intent for the purpose of the civil sanction"), affd. Commissioner, 360 F.2d 358 [16 AFTR 2d 6061] (4th Cir. 1965); Arctic Ice Cream Co. v.
43 T.C. 68, 74-75 (1964) ("This conviction [for criminal tax fraud] necessarily carries
with it the ultimate factual determination that the resulting deficiency *** was [attributable to civil tax fraud]); Montalbano v. Commissioner, T.C. Memo. 2007-349 [TC Memo 2007-349], 94 TCM section
(CCH) 499, 500 ("It is well established that a final criminal judgment for tax evasion under
7201 collaterally estops relitigation of the issue of fraudulent intent in a subsequent proceeding over the civil fraud penalty"), affd. without published opinion 103 AFTR 2d 379, 2009-1 USTC par. 50,153 (11th Cir. 2009); Uscinski v. Commissioner, T.C. Memo. 2006-200 [TC Memo 2006-200], 92 TCM
(CCH) 285, 287 [TC Memo 2006-199] ("Because the elements of criminal tax evasion and civil tax fraud are identical, petitioner's prior conviction under necessary for finding fraud under [TC Memo 2002-234], section 7201 conclusively establishes the elements T.C. Memo. 2002-234

section 6663"); Wilson v. Commissioner,
84 TCM (CCH) 321, 324 ("We hold that the doctrine of collateral estoppel bars section 7201] from relitigating in the instant case the matters

*** [the taxpayer convicted under
litigated in *** [the taxpayer's] criminal tax proceeding, i.e., whether *** [the taxpayer] underpaid his tax for each of the taxable years *** and whether his underpayment of such tax for each such year was due to fraud"). Because a conviction for criminal tax evasion under civil tax fraud under section 7201 conclusively establishes
section 6663 in the same tax year, the unlimited statute of limitations of
section 6501(c)(1) is also applicable. See DiLeo v. Commissioner, supra at 885; Amos v. Commissioner, supra at 55. 25 See Fed. R. Crim. P. 11(e) ("After the court imposes sentence, the defendant may not withdraw a plea of guilty or nolo contendere, and the plea may be set aside only on direct appeal or collateral attack"); Connors v. Graves, 538 F.3d 373, 378 (5th Cir. 2008) (plaintiff sued police officers for use of excessive force after pleading guilty to discharging a weapon in the altercation with such officers; the court held that the lawsuit amounted to a contention that the plaintiff "admitted to something other than the crime for which he was convicted", which "constitutes a claim that his guilty plea was not knowing and voluntary-an issue properly raised only in either a direct appeal or a habeas proceeding"). 26 Mr. Anderson has professed an intention to challenge his sentence by filing a 2255 motion, discussed infra in part IV.B.2.d. 27 See United States v. Tolson, 988 F.2d 1494, 1501 n.6 (7th Cir. 1993) ("absent evidence that the defendant reserved the issue in the plea, he may not challenge the facts in the indictment and plea agreement") (quoting United States v. Gilliam, 987 F.2d 1009, 1014 (4th Cir. 1993) ("`a plea of guilty to an indictment containing an allegation of the amount of drugs for which a defendant is responsible may, in the absence of a reservation by the defendant of his right to dispute the amount at sentencing, constitute an admission of that quantity for sentencing purposes")). 28 The Court of Appeals for the Third Circuit (to which an appeal in this case would lie) has held that "facts relevant to sentencing contained in the indictment and plea agreement are conclusively established by the entry of a guilty plea even if they are not elements of the offense charged." United States v. Dickler, 64 F.3d 818, 823 n.7 (3d Cir. 1995) (citing United States v. Parker, 874 F.2d 174, 178 (3d Cir. 1989)). 29 Leonnig, "Prosecutors' Slip Keeps Money in Limbo", Wash. Post, Mar. 29, 2007, at B6. 30 Rather, public policy and judicial economy would seem to weigh in favor of respecting the finality of criminal convictions in civil matters regardless of the possible pendency of a "2255 motion". Cf. Estate of Lunt v. Gaylor, No. 04-CV-398-PB (D.N.H., Aug. 4, 2005) ("several other courts have determined that it
would be injurious to allow defendants to use habeas corpus as a tool to bar collateral estoppel"); Mueller v. J.C. Penney Co., 219 Cal. Rptr. 272, 277 (Ct. App. 1985) ("For purposes of collateral estoppel, a judgment free from direct attack is a final judgment"); 1 Restatement, Judgments 2d, sec. 13, cmt. g
(1982) ("To hold invariably that *** [collateral estoppel] is not to be permitted until a final judgment in the strict sense has been reached in the first action can involve hardship -either needless duplication of effort and expense in the second action to decide the same issue, or, alternatively, postponement of decision of the issue in the second action for a possibly lengthy period of time until the first action has gone to a complete finish. In particular circumstances the wisest course is to regard the prior decision of the issue as final for the purpose of issue preclusion without awaiting the end judgment"). 31 Respondent latches on to the fact that Mr. Anderson, in his reply, stated that "The issues relating to tax fraud in 1998 and 1999 are exactly the same as the issues in 1995, 1996 and 1997. The exact same fact [sic] and circumstances are inextricably linked for all the years 1995 to 1999." However, the petition itself had stated that the "issues" for 1998 and 1999 "are identical to 1995"-but the petition clearly professes Mr. Anderson's innocence as to all five years. 32 See supra note 8 (allegations "incorporated by reference" into Counts Five and Six of Mr. Anderson's indictment are not yet in the record here). 33 The Court is mindful that if a defendant pleads guilty but denies particular allegations in the indictment, then collateral estoppel may not bind the defendant to those denied allegations. See supra part IV.B.2.b. Of course, what will be relevant in that connection is Mr. Anderson's actual denials before the District Court, rather than his subsequent characterizations of those denials. Cf. supra note 13.
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Syllabus Official Report Counsel
John W. Condon, Jr., for the petitioner. Timothy M. Cotter, for the respondent.
MEMORANDUM FINDINGS OF FACT AND OPINION
TANNENWALD, Judge: Respondent determined a deficiency of $23,056.60 in petitioner's Federal income tax for the taxable year 1978 and additions to tax of $2,305.66 under section 6651(a) and $5,166.78 under section 6653(a) ofthe Internal Revenue Code. 1 The issues for decision are whether petitioner (1) failed to report on his Federal income tax return $32,938 in interest income received by him during the 1978 taxable year; (2) is liable for an addition to tax under section 6651(a) for the late filing of his 1978 return; and (3) is liable for an addition to tax for negligence under section 6653(a). We have combined our findings of fact and opinion in order to avoid unnecessary repetition. Some of the facts have been stipulated and are so found. Petitioner resided in Buffalo, New York at the time he filed his petition herein. Petitioner's 1978 Federal income tax return was filed on August 11, 1979 and was received by the Andover Service Center on August 15, 1979. In 1978, petitioner was credited with interest income of $1,148 by the Marine Midland Bank and of $34,654.29 and $2,764.07 (in Canadian funds) by the Canadian Imperial Bank of Commerce with respect to which $5,198.14 and $414.61, respectively (in Canadian funds) was withheld as non-resident tax and paid over to the Canadian government. 2 On his 1978 return, petitioner reported $140,000 on line 20 as "other income." He gave no breakdown or description in respect of such income, but he did report the $140,000 as self-employment income on Schedule SE and paid the self-employment tax thereon. His 1978 return contained no indication of interest income on line 9 or [pg. 86-912] elsewhere. In fact, all other lines describing items of income were left blank.
At the trial, petitioner testified that the $140,000 included the above-mentioned interest income. He described the balance of the $140,000 in vague and general terms, claiming the Fifth Amendment with respect to any further testimony as to the composition of the $140,000. One other witness (a lawyer for petitioner, although not in this case) testified that he had advised petitioner to report his income for 1978 in this fashion on the basis of advice by an accountant whom the lawyer had consulted and who also testified. At the trial, we admitted (over petitioner's objections) certain evidence relating to petitioner's interest income for 1975, 1976, and 1977 and the manner of reporting his income on his federal income tax returns for these years. We think that this evidence is clearly relevant to evaluating the testimony relating to the claimed handling of petitioner's interest income for 1978. This is particularly the case in light of petitioner's refusal to give a breakdown of the sources of his other income for that year. A further examination of that evidence has revealed certain discrepancies which cast doubt on the testimony given at trial. 3 Thus, petitioner's 1975 return (on p. 1) showed only a figure of $11,800 of "other income" which he labelled (on p. 2) and reported as self-employment income on Form 1040 SE as "commissions" income. Consequently, he could not have included in that return $2,573.59 of interest income in Canada which it appears he received in that year. In 1976, petitioner reported $1,457 as interest income from the Internal Revenue Service and the Marine Trust Co., and $15,500 of "other income" (on p. 1), which he also labelled (on p. 2) as "commissions" and reported as self-employment income on Form 1040 SE. Yet in 1976, he appears to have had $33,460.28 interest income in Canada, an amount far in excess of the gross income reported on his 1976 return. The 1976 pattern is repeated in 1977 except that the "other income" ($15,000) is not further labelled but is reported as self-employment income on Form 1040 SE; in 1977, petitioner appears to have had $39,251.32 interest income in Canada, an amount far in excess of the gross income reported on his return. 4 The foregoing pattern clearly indicates that, based upon the handling of the reporting of his income in prior years, petitioner may well not have included in the $140,000 "other income" reported for 1978, the interest income which respondent determined was omitted. The burden of proof is on petitioner as to all issues herein. Rule 142(a). His claim of the privilege against self incrimination does not relieve him of that burden. United States v. Rylander, 758-759 [ 51 AFTR2d 83-1068] (1983); Steinbrecher v. Commissioner, 460 U.S. 752, 52

712 F.2d 195, 198 [
AFTR2d 83-5801] (5th Cir. 1983), affg. a Memorandum Opinion of this Court. Nor, under the circumstances herein, are we required to accept petitioner's self serving testimony or the testimony of the other witnesses whom we saw and heard. Quock Ting v. United States, 140 U.S. 417, 420-421 (1891); Fleischer v. Commissioner, 403 F.2d 403, 406 [ 22 AFTR2d 5765] (2d Cir. 1968). affg. a
Memorandum Opinion of this Court. We are far from satisfied that the testimony of petitioner's lawyer and the accountant sufficiently corroborates petitioner's testimony to establish a prima facie case. Moreover,
we note that petitioner's refusal to testify as to the composition of the $140,000 "other income" effectively deprived respondent of the opportunity to refute petitioner's evidence by means of cross-examination or countervailing evidence. See Gerling International Insurance Co. v. Commissioner, 86 T.C. __ (March 26, 1986) (slip opinion p. 18). Reasoning, similar to that above, leads us also to hold that petitioner has failed to carry his burden of proof as to the addition to tax for negligence under section 6653(a). We reach the same conclusion as to the addition to tax for late filing of his 1978 return under section 6651(a); the record is totally devoid of any probative evidence justifying the delay beyond April 15, 1979. Decision will be entered for the respondent. 1 Unless otherwise indicated, all section references are to the Internal Revenue Code of 1954, as amended and in effect during the years in issue, and all Rule references are to the Rules of Practice and Procedure of this Court. 2 Petitioner has made no claim, either in his 1978 tax return or at any time during the proceedings herein for any foreign tax credit. 3 In light of this further examination, we will no longer, as we did at trial, characterize this evidence as equivocal. However, in view of the nature of petitioner's income producing activities, we have determined that his failure to file Department of the Treasury Forms 90-22.1 ( Report of Foreign Bank and Financial Accounts) has been satisfactorily explained and we have not attached any significance to this failure. 4 There is no indication that this excess could possibly have been accounted for by the differential in exchange rates between the Canadian and U.S. dollar. For example, in 1978, the Canadian dollar was worth approximately 90 U.S. cents.
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