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Copyright Board Canada


 


Commission du droit d’auteur Canada


 


October 25, 2016 


 [CB-CDA 2016-087] 


File: Access Copyright – Post-Secondary Educational Institutions Tariff (2011-2013 and 2014-2017) RULING OF THE BOARD 


On June 9, 2016, the Board asked Access Copyright a series of questions. One of the questions  pertained to the fact that, in 2012, Access offered to educational institutions that entered into a licence agreement with it, discounts from the full rate of $26 per FTE with respect to the retroactive portion of the licence. Those discounts varied depending on which date the educational institution entered into a licence agreement with Access. These discounts have an impact on the rates paid to Access by educational institutions. The Board therefore asked Access to provide it with the effective rates paid by 37 educational institutions. On September 30, 2016, Access filed the requested information with the Board, in the form of Exhibit AC-50D. In so doing, Access designated Exhibit AC-50D as confidential. As Mr. Maguire did not sign a confidentiality agreement with Access, he was not provided with a copy of Exhibit AC-50D by Access. On October 2, 2016, Mr. Maguire asked that the Board make a determination as to whether the information contained in Exhibit AC-50D met the standard for confidential information. Mr. Maguire was of the view that it did not. On October 4, 2016, the Board indicated that it was of the preliminary view that Exhibit AC-50D did not contain information of such nature that it required confidential treatment. The Board asked Access to provide the reasons why this exhibit should be treated as confidential. On October 6, 2016, Access argued as follows: […] Access Copyright agrees with Mr. Maguire that the FTE’s of individual licensees are not confidential information. However, Exhibit AC-50D also contains payment data that is commercially sensitive to Access Copyright’s licensees and former licensees. Access Copyright submits that it is reasonable to conclude that if this individual payment data is made publicly available, it may be made widely available online in ways that could be detrimental to these licensees. […] 
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The Board rules that Exhibit AC-50D is not confidential, for the following reasons. First, the 


Order Dealing with Information for which Confidential Treatment may be Claimed, 


dated October 21, 2015, defines confidential information as: “information that a supplier believes is so sensitive that its disclosure to persons other than those authorized pursuant to this order would reasonably be expected to result in injury to the supplier or to the person who supplied the information to the supplier.” Yet, Access has not provided any argument to illustrate how it may be negatively impacted by the disclosure of the information. Rather, Access focused on its licensees, but did not substantiate its claim. It did not explain why it believes the information is “commercially” sensitive or why its disclosure “may be made widely available online in ways that could be detrimental to these licensees.” In fact, it is not clear to the Board what this latter assertion even means. If it means that Access is concerned that the information could be made available online and be commented, or even criticized, this is irrelevant. Public access to documents is the rule, confidential treatment, the exception. In addition, information of the same nature as that contained in Exhibit AC-50D, namely  payments by educational institutions to Access, has already been disclosed. Indeed, some of the data required to generate Exhibit AC-50D has been filed by Access at various moments in 2013, 2014 and 2015 as non-confidential information. This data can be used, alone or along with other exhibits also filed as non-confidential documents (e.g. AC-2S, AC-2T, AC-2W) to derive the amounts paid by educational institutions to Access for certain years. See Exhibit AC-14 (Analysis of the Volume and Nature of the Copying of Published Works at the University of Toronto, 2005-2012), filed by Access on December 13, 2013. See also the raw data used to generate Exhibit AC-5 (Analysis of the Volume and Nature of the Post-Secondary Coursepack Data Delivered to Access Copyright between 2005 and 2012), filed on September 13, 2013 and updated on November 6, 2015, by Exhibit AC-25. It is difficult to understand why those exhibits were not designated as confidential whereas Exhibit AC-50D should be. Furthermore, some institutions make available on their websites the amounts they paid to Access Copyright. The University of Manitoba is one example (http://umanitoba.ca/admin/vp_admin/media/2011-12_Operating_Budget_(web).pdf , 
http://umanitoba.ca/admin/vp_admin/media/2013-14_Operating_Budget.pdf , http://umanitoba.ca/admin/vp_admin/media/2014-15_Operating_Budget.pdf ). The fact that information on payments to Access is in the public domain is an indication that the disclosure of the information for which Access seeks confidential treatment is not detrimental to educational institutions. Finally, educational institutions are publicly-funded institutions. Consequently, the level of transparency which is expected of them is not necessarily the same as that of a commercial entity. Exhibit AC-50D will therefore be put on the public record. The Directive on procedure provides that: 
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“If a request to treat a document as confidential is denied, the disclosure will be postponed long enough to allow the person who made the request to either withdraw the document, if the Board allows it, or initiate any recourse that the person may see fit to take.” The Board, on its own motion, asked Access to provide the answers contained in Exhibit AC-50D because it was of the view that these answers may be useful. Therefore, it will not allow Access to withdraw Exhibit AC-50D. The Board will put the document on the public record unless Access advises the Board no later than


 Monday, October 31, 2016


 of its intention to initiate any recourse that it sees fit. Gilles McDougall Secretary General 
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