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P.O. Box 2088, Station D 1200 


 – 


 427 Laurier Ave. W. Ottawa, ON K1P 5W3 


Tel:


 613.238.8173 


Fax:


 613.235.2508 www.macerajarzyna.com


 


 November 1, 2016 


 BY EMAIL PDF


 Ms. Lynn Gordon Clerk 






 

Standing Senate Committee on Banking, Trade and Commerce The Senate of Canada Ottawa, Ontario Canada, K1A 0A4 Dear Ms. Gordon: 


Re: 


Hearing to “


Study, and Make Recommendations On, the Operation and Practices of the Copyright Board of 


Canada”


 


The following is the text of my submission to the Senate Banking, Trade and Commerce Committee for presentation on November 3, 2016. As I would do in the courtroom, I will condense these comments in oral presentations to fit within my allotted time of five minutes. However, I wanted to ensure that the Committee Members have fuller detail and references available to them. The following is a one page summary of my submission. The table of contents and details follow thereafter. 



























        
        

        

        

        

        

        

        

        

      

      
        
      
    
  
    
      
        
          

 

2 


SUMMARY Immediate improvement that could be undertaken though regulations


 not requiring 2017 review pursuant to existing authority under ss. 66.6 and 66.91 of the 


Copyright Act


 could include: 1.


 


Procedural steps in Board hearings


, e.g. requirement for “pleadings”


 2.


 


Threshold criteria for tariff certification having regard to demonstration of sufficient repertoire and membership in the sector and adequacy of remuneration to creator members 3.


 


Timelines applicable to parties and the Board itself for procedural steps, holding of hearing and rendering of decisions 4.


 


Requirement for case management and procedures 5.


 


Interrogatory/discovery procedures, including scope of interrogatories and limitation on number of parties required to submit responses when represented by an association 6.


 


Expert evidence 7.


 


Interventions 8.


 


Interim orders 9.


 


Minimum period of tariff duration 10.


 


Maximum period of tariff retroactivity 


Measures that would require legislation


 and 2017 study could include: 1.


 


Cost awards, including cost recovery for public interest objectors or intervenors 2.


 


“Machinery” issues, such as r 


econstituting the Board in a manner similar to the Competition Tribunal, with a panel of Federal Court judges and part time lay members with expertise in copyright law and economics 3.


 


The adoption of an ongoing “consent decree” model 


in appropriate cases based upon the American experience 
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about Canada’s Copyright Board


. This is an important organization that traces its roots back to the 1930


’


s when powerful copyright collectives were emerging and the world was assimilating the astounding and innovative then new high technology of radio and talking pictures. My views are purely personal and do not necessarily reflect those of any current or past clients, or the firm with which I am associated. Although my comments may be somewhat frank at times, I hope that you and all who are listening, including the Copyright Board members and staff for all of whom I have a very high regard, see my comments as constructive, useful and positive. Why I am Here Today? I have spent the last 30 years or so involved with copyright law, as a public servant, private  practitioner, and occasional academic. I have spent a lot of time at the Copyright Board, at the World Intellectual Property Organization, and had significant initial responsibility for the first 
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