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Respondents’ Outline of Argument Court File No: A


-93-16 


November 22, 2016 1. Introduction 2. Standard of review a) 


Dunsmuir 


: reviewing courts must look at prior decisions b) 


 Alberta


: standard of review for fair dealing decisions is reasonableness c) 


Re:Sound 


: standard of review for fairness of procedural choices and exercise of administrative discretion is reasonableness 3. 


The Board’s appreciation of the evidence


 a) 


The Board’s role is to assess and weigh the evidence in conside


ring highly complex questions of fact b) 


Housen


: reviewing courts should respect the trial judge’s expertise and 


insight into the evidence c) 


The Applicant’s representation of the evidence is incomplete


 4. Non-substantial copying a) There was insufficient evidence for the Board to perform the qualitative analysis the Applicant claims was necessary b) Board proceedings are so different from civil infringement suits that a 


Cinar 


-style qualitative analysis may be impossible 5. Burden of proof for fair dealing a) The Board is an administrative tribunal, not a court; the rules of 


evidence do not apply strictly to the Board’s proceedings


 b) The Supreme Court decisions cited by the Applicant do not support its submissions on burden of proof 6. Procedural fairness a) 


The Board’s methodology was based on the Respondents’ 


submissions, upon which the Applicant had extensively commented, and relied on data found in the evidence b) 


The Board’s decision was more administrative than judicial in nature, 


which requires a lower level of procedural protection 
















        
        

        

        

        

        

        

        

        

      

      
        
      
    
  
    
      
        
          

 

- 2 - 7. 


The Board’s methodology was entirely appropriate


 a) The Board correctly assessed the fairness factors independently from one another in accordance with the case law b) 


The Board’s methodology would not find the making of 100 copies of 


100% of a book to be fair, as argued by the Applicant 8. 


The Applicant’s request for relief is inappropriate 


9. 


The Board’s decision to disregard the Fair Dealing Guidelines was not 


unreasonable a) The Board decided to rely on the Volume Study for three reasons: 





 Better evidence of copying behaviour in K-12 schools 





 Difficult to combine the Volume Study with the Guidelines to assess behaviour 





 Evidence on Guidelines was too limited b) The Board agreed with the Applicant that the Guidelines could not be relied upon to show that teacher copying was fair because there was no evidence showing monitoring or compliance with the Guidelines. c) The Volume Study data had to be analyzed differently because the law changed in 2012 10. 


The Board’s application of the fair dealing factors was reasonable and in 


accordance with the case law a) Amount of the dealing 





 The Board was not required to consider the qualitative importance of the part of each work copied 





 


The Applicant submitted that its evidence of “compound copying” 


could not be used to empirically measure the amount of copying; 


the Board did not “ignore” this evidence


 b) Alternatives to the dealing 





 


The Board considered the Applicant’s evidence and found that it did 


not establish reasonable alternatives 









        
        

        

        

        

        

        

        

        

      

      
        
      
    
  
    
      
        
          

 

- 3 - c) Character of the dealing 





 The Board disagreed with the Applicant on the appropriate way to assess the character of the dealing d) Effect of the dealing 





 The Board was correct to conduct its analysis on a per-work basis 





 


The Board did not disregard the Applicant’s evidence; it simply 


could not reference it all 
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