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The 


plaintiff 


Access 


Copyright 


( Access ), 


was 


awarded 


its 


costs 


of 


the 


action in 


theJ


udgment 


ated July 


12, 


2017.


2


. 


In 


accordance 


with 


Rule 


400(4), 


Access 


requests 


that 


the 


trial 


judge 


order the defendant,


Y


ork 


University 


( York ), 


o 


pay 


the 


lump 


sum 


of 


$549,703.00 


to 


Access 


within 


30 


days


o


 


hat 


order 



to 


satisfy 


the 


costs 


award. That 


sum 


is 


comprised 


of 


$321,000.00 


to 


account


f


or the 


expenses 


incurred 


by 


Access 


to 


employ 


ts 


litigation 


lawyers 


or 


this 


litigation; 


and


$


228,703.00 


inclusive 


of 


HST) 
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account 


or other 


out-of-pocket 


expenses 


ecessarily 


or
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easonably 


incurred 


by 


Access 


in 


relation 


to 


the 


action.
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Alternatively, 


if 


the 


rial 


judge 


s 


disinclined 



to 


make 


a 


lump 


sum 


award 


of 


osts, 


Access


r


equests, 


pursuant 


to 


Rule 


400 5), 


hat 


the 


trial 


judge 


make 


directions 


to 


the 


Assessment


 


ficer 


that 


are set 


out 


in 


Schedule 


A 


o 


the 


Notice 


of 


Motion.


B


. 


Lum 


sum 


awards 


are 


well 


established 


in 


the 


uris 


rudence


P


 


P


4


 


The 


practice 


of 


awarding 


lump 


sum 


costs 


as 


a 


percentage 


of 


actual 


costs 


reasonably


 


ncurred 


s 


well 


established 


in 


the 


urisprudence. 


They 


save 


the 


parties 


time 


and 


money 


and


f


urther 


the objective 


of 


securing 


the 


just 


most 


expeditious 


and 


least 


expensive


d


etermination 


of 


he 


proceedingsl.
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Increased 


costs 


in 


the 


form 


of 


lump 


sum 


awards 


tend 


to 


range 


between 


25% 


nd 


50% 


f


a


ctual fees.


2


6


. 


Awards 


of 


lump 


sum 


osts are 


not 


estricted 


to 


complex 


cases. 


Lump 


sum 


awards 


of 


osts


a


re appropriate 


in 


ll 


cases, 


whether 


simple or 


complex, 


when 


the 


successful 


party 


can


 


demonstrate 


why 


he circumstances 


of 


he 


case warrant 


an 


increased 


award
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. 


Provided 
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are 


supported 
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the 


evidence, 


ll 


reasonably 


necessary expenditures
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by 


the 


successful party 
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C. 


Rule 


400(3) 
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be 


considered 


in 


the 


exercise 


of 


he 


trial 


judge's 


discretion
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. 


A 


onsideration 


of 


he 


factors 


guiding 


the 


ri l 


judge's 


discretion 


in 


awarding 


osts 


supports


a


 


lump 


sum 


award 


approximating 


50 


f 


he 


expenses 


incurred 


by 


Access 


to 
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ts
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litigation 
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to represent 
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in 


the 
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and 


100% 


of 


he 


out


-of-


p


ocket disbursements 


disclosed 


in 


the 
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by 


the 


court's


r


ecorded 


entries 


and 


the 


evidence 


supplied 


by 


Access.


6


 


) 


Rule 


400(3)(a) 


—result 


of 


proceeding


9


 


Access 


was 


ntirely 


successful 
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respect to 


ll 


issues 


before the court 


in 


Phase 
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of 
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p


roceedings.
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400(3)(c) 


—complexity 


and 


importance
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As 


cknowledged 


by 


he 


ri l 


judge, 


he 


case 


was 


difficult 


and 


complex 


nvolving 


vast 


amounts 


of 


vidence.


1


1 


The 


ssues raised in 


the 


action 


were 


of 


ritic l 


importance 


to 


Access. 


n 


an October 


2013


a


rt


icle 


published 


in 


the 


AUCC's 


ublication 


University 


Affairs


8


, 


he author 


wrote about 


he
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as 


follows:


 


he 


takes 
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equally high 


for 


Access 


Copyright. 
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fair 
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way 
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collective 


operates. 
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